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Association Will Meet at San Francisco 


HE Annual Meeting of the American Bar As- 
sociation this year will be held at San Fran- 
at the meet- 


Tampa, 


cisco. This decision was reached 


Executive Committee at Fla., 


and 11. Invitations were also presented 
meeting in behalf of Los Angeles, 
Atlantic City, Spring Lake, N. J., 
Ind Park, N. J., Cleveland, 
Louisville New York City. Their 
were carefully considered but the Committee 
decided that the West was entitled to the recognition 


ing of the 
Jan. 9, 10, 
at that 
apolis, 
West 


Chicago, 


Minne- 

Denver, 
Baden, Asbury 
and 


claims 


which the bench and bar of seventeen states 
It will be held in the 


were prac- 
tically unanimous in requesting. 
August 6, 


committee in charge of the program. 


the exact date to be set 
The 


were consti- 


week beginning 
by the 
President, Secretary and Treasurer 
tuted a program committee. 

Other transacted. 
reported encouraging results 
assist in the passage of the bill 
in Congress to increase the Federal 
also the it status of legislation on the 

On motion of Mr Corliss the Committee 
endorsed Senate Bill 2433 and requested Judge Mc- 
Clellan to prepare a resolution, to be presented person- 


unless after conference 


important business was 


President. Severance 
from his efforts to 
number of 
judges, preset 


subject. 


Severance, 


some modification of the 


ally by President 


with the Attorney General 
measure is found desirable 


The 


motion by 


Committee also passed a resolution, on 


Judge McClellan, requesting the Presi- 
appoint a c consisting of three 
members of the bench and two members of the bar, 
outside of the Executive Committee, to take up and 
consider the proposal to formulate a code of ju- 
dicial ethics, and to report to the Executive Com- 


dent to mmittee 


mittee thereon, with discretion to present such a 


code of ethics as they desire to recommend A 


report from Senator Selden P. Spencer, chairman 
of the Committee on Marking the Grave of Chief 
Justice Chase, was presented by Mr. Wadhams. 
The Executive Committee was of the opinion that 
the design accompanying it was not sufficiently in 
keeping with the character and eminence of the 
In this connection it passed a resolution 
expressing the sense of the Executive Committee 
that contributions be solicited from the Ohio State 
Bar Association and such other organizations in 
Ohio, and from individuabs as the President of the 
American Bar Association may deem proper, and 
suggesting a suitable marking for the monument. 

Various movements tending to undermine re- 
spect for law and the courts were set forth by 
President Severance, who suggested that a counter- 
propaganda be organized under the direction of the 
Association through a special committee. Major 
Edgar B._Tolman, editor-in-chief of the Journal, 
suggested at this point a method by which that 
organ might effectively cooperate in such a plan. 
Thereupon a resolution was adopted that a com- 
mittee of five be appointed to carry out the pro- 
posed suggestions. 

Mr. Shelton presented a resolution of the Com- 
mittee on Uniform Judicial Procedure reciting that 
the American Bar Association had for nine years 
in succession unanimously endorsed a certain bill 
having for its purpose the modernization and uni- 
formity of the procedure and practice in the Federal 
courts; that the bill had been withheld in com- 
mittee instead of being reported, although a ma- 
jority of the members of the Judiciary Committee 
and a large majority of Senators and Represen- 
tatives had expressed themselves as favorable to 
the measure ; and requesting the Judiciary Commit- 
tee of the Senate to make a report upon the said 


subject. 
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Senate Bill No. 2870 introduced by Hon. Frank B. 
Kellogg at the request of the American Bar As- 
sociation. 

A resolution was adopted on motion of Mr 
Shelton to the effect that the Association was in 
hearty sympathy with the efforts being made to 
establish in educational institutions schools to train 
students in the knowledge of our system of govern- 
ment as developed from its historical antecedents, 
and particularly commending the proposal to estab- 
lish at the ancient College of William and Mary 
in Virginia the Marshall-Wythe School of Govern- 
ment and Citizenship, in view of the inspiration 
which the historical associations of that locality 
will instill into our youths. 

An invitation from Dr. Masujima to the Ameri- 
can Bar Association to join the association termed 
the “International Bar Association” with headquar- 
ters at Tokio, was received. On motion of Mr. 
Blackburn a resolution was passed that, inasmuch 
as such an invitation involved a radical departure, 
the Executive Committee felt that it should be pre- 
sented to and acted upon by the Association itself; 
that the Association should notify Dr. Masujima, 
president of the International Bar Association of 
this, and that further action on the matter should 
be deferred until a later meeting of the Executive 
Committee. 

The report of the special committee, defining the 
scope of the Standing Committee on Professional Eth- 
ics and Grievances of the American Bar Association, 
was submitted and, after some discussion, approved. 
It recommended a broadening of the powers of the 
standing committee and proposed an amendment to the 
By-Laws to accomplish it. The Secretary reported the 
death, on Jan. 6, of Edgar H. Farrar of New Orleans, 
an ex-President of the Association, and Mr. Hart was 
requested to prepare a suitable message of sympathy 
to the family of the deceased member in the name of 
the Executive Committee. 

The invitation extended by President Severance 
on December 31 to the Right Honorable Lord 
Shaw, of Dumferline, to attend the next meeting of 
the American Bar Association as its guest and to 
make an address, was unanimously approved by the 
Committee. Lord Shaw will be the guest of the 
Canadian Bar Association which meets at Vancou- 
ver after the meeting of the American Bar Asso- 
ciation. On motion of the President, Sir John 
Simon of London, England, who addressed the 
Association at the Cincinnati meeting, was elected an 
honorary member. 

President Severance announced 
ment of a special committee, composed of Messrs 
Brosmith and Shelton, to act on the proposals made 
by Mr. James D. Andrews of New York, chairman 
of the Committee on Classification and Restate 
ment of the Law, relating to a plan of cooperation 
between the American Academy of Jurisprudence 
and the American Bar Association Committee on 
Classification and Restatement of the Law. The 
President also reported the appointment of a spe- 
cial committee to be known as the Journal Adver 
tising Committee, and his action was approved 


the appoint- 


The report of a subcommittee headed by Mr. H. H 

3rown relative to membership in the American Bar 
Association for native members of the Filipino 
bar, suggesting that such membership should be open to 
those who meet the standards of membership rec 
ognized in the American Bar Association and, fur 
ther, suggesting that such applications be handled in 
the same manner as in the several states, through the 
approval of the Local Council, was adopted. 

On motion of Mr. Brown the following 
for the separate jurisdiction of the Philippine 
Islands were recognized: General Council, Eugene 
A. Perkins; Vice-President, William A 
Local Council—James G. Lawrence, Robert E. 
Manley, Patrick J. Moore, Francisco A. Delgado. 
On motion of Mr. Hart the Committe: 
its sense that the members of the American Bar 
Association resident in China be requested to hold 
a meeting and elect General Council, Vice-President 
and Local Council under the name of the American 
Bar Association in China. 

Mr. Herbert L. Faulkner of Juneau ca 
was elected a member of the Alaska Local Council 
in place of James Smiser, deceased \ Jol 
Knauf of James, N. D., was elected a mem- 
ber of the Local Council of that state in place of 
John E. Greene deceased. On motion of Mr. Shel 
ton a list of one hundred thirty-five applicants 
membership, duly certified by local councils, was 
elected. 

The committee appointed to consider the sub 
ject of appropriations made the following recom 
mendations which were adopted: Admiralty, $100 
Publicity, $500; Professional Ethics, $100; Internal 
Revenue, $350; Commerce, Trade, etc., $1,000: Law 
Enforcement, $500; Section of Bar Association 
Delegates, $1,000; Special Representatives, $1,000; 
Section of Legal Education, $1,250; Commissioners 
on Uniform State Laws, $1,500; Committee on Chase 
Monument, $500. 

The appreciation of the Committee of the gen 
erous hospitality extended to them by the Bar As- 
sociation of Hillsborough County, the lawyers of 
l'ampa, the press of Tampa and the hotel manage- 
ment was expressed in a resolution offered by Mr. 
Hart and unanimously adopted. The program for 
their entertainment embraced tours to points of 
interest, a Spanish dinner, a banquet at the Tampa 
Bay Hotel and other interesting features. At the 
opening session Hon. S. M. Sparkman delivered the 
address of welcome instead of Hon. Jefferson B 
Brown, Chief Justice of the Supreme Court of 
Florida, who found it impossible to be present 


expressed 





SIGNED ARTICLES 

As one object of the American Bar Asso- 
CIATION JOURNAL is to afford a forum for the 
free expression of members of the bar on mat- 
ters of importance, and as the widest range of 
opinion is necessary in order that different 
aspects of such matters may be presented, the 
editors of this JouRNAL assume no responsibility 
for the opinions in signed articles, except to the 
extent of expressing the view, by the fact of 
publication, that the subject treated is one which 
merits attention. 




















THE CHANGING FOUNDATIONS OF GOVERNMENT 





Startling Movements Are Taking Place Deep Down in American Political and Economic 
Life and It Is of High Importance That They Be Rightly Understood* 





By NicHoLtas Murray BUTLER 


President of Columbia University 


brave and a confident man who 
s satisfaction with the present 
world’s affairs or who would 
lerstand them. The magnitude 
ips and their effects have been 
ed during the past half century. 
when there were great military 


E is indeed i 
H would expr: 
states of t 
profess fully te 
of human relati 
enormously incr« 
In times gone | 


1 


disasters, or dynastic changes, or racial migrations, 
or economic upheavals, the number of individuals 
and the geographical area directly affected, how- 
ever important, were nevertheless relatively few and 
relatively small \s the world is now constituted, 


whenever any 


happening occurs the parties 
in interest ar 


nbered by hundreds of millions, 


and the whole round world is involved. 
When on ks out over the troubled surface 
of the world of today, it would appear that man’s 


control over the rces and resources of nature has 
outrun, at least the time being, his capacity to 
adjust himself to these new conditions and to bear 
with effective ponsibility the new and heavy 
political and e mic burdens that the changes of 
the past cet 


Looked at i 


itury have placed upon his shoulders. 
n another way, it would seem as if the 

directing forces of the 20th century have lost that 
firm hold upon controlling principle and that faith 
in definite political ideals which have characterized 
pretty much all the makers of modern civilization, 
and which in particular marked the builders, the 
expounders and the defenders of the Government 
of the United States. Today it is not easy to fix 
the character of a public policy or the place of 
a public man by the label that is borne by that 
policy or by that individual; for the label may be 
used solely for personal advantage or for tempor- 
ary gain, or in apparent ignorance of its true mean- 
ing and without any reference whatsoever to its 
historic and well-tested significance. In Europe 
there are Conservative men and measures that 
would be indignantly repudiated by those who gave 
meaning and content to the word Conservative. 
Likewise, there are so-called Liberal men and meas- 
ures with which the founders and teachers of 
modern Liberalism could have nothing in common. 
In the United States there are Democrats and 
Democrat policies that flatly contradict every teach- 
ing of Thomas Jefferson, and there are Republicans 
and Republican policies that only a short gener- 
ation ago would have been vigorously outlawed by 
that powerful political organization, and that would 
have filled Tohn Marshall, Alexander Hamilton, 
Daniel Webster and Abraham Lincoln with chagrin 
and dismay. It would be more honest and more 
sincere to give new doctrines new names, and not 
to attempt to transform or to appropriate old and 
well establish 
Nor have 
those that aré 


ed ones. 
the important changes been only 
1 the surface. Deeper down, at the 


very foundations of our political and economic life, 
changes are taking place that are more startling 
still. The foundations of American government and 
of American life are being moved, and it is of high 
importance that we should understand what is mov- 
ing them and whither they are moving. Only then 
shall we be able to determine whether the move- 
ment is for good or for ill. 

It is certain that we have found a way to 
reduce to a minimum the guarantees of civil liberty 
without which the Constitution of the United States 
coud not have been adopted. By the use of that 
very elastic term “police power” and by its steadily 
broadening interpretation and application by the 
courts, we have enormously increased the scope 
of government, greatly restricted the field of civil 
liberty and worn away no small part of the dis- 
tinction between a government that rests upon a 
written constitution and a government that rests 
directly upon the will of the electorate or upon the 
immediate authority of a representative legislative 
body. The student of history and of government 
cannot help asking whether all this does not mark 
reaction rather than progress. He has watched 
the discovery and slow strengthening for centuries 
of great principles growing out of human associa- 
tion. He has seen these principles tested and puri- 
fied in momentous struggles between men, between 
nations and between races. He has then seen them 
written into the public acts of organized society, 
and he feels, and justly feels, that out of the cen- 
turies of struggle and experience these principles 
have come as a product of permanent helpfulness 
and value. He is prepared for new applications 
and new interpretations of these principles to meet 
changing conditions, but he is not prepared to see 
them flouted and overthrown and treated as mere 
historical curiosities rather than living principles 
of morals, of economics and of political association. 

Yet this is exactly what is happening before his 
eyes. The precepts of liberty and the dictates of 
justice, as these have been through the long history 
of human progress, are treated lightly and un- 
concernedly when they appear to stand in the way 
of some immediate interest, some individual am- 
bition or some group privilege. Yet it was pre- 
cisely to these ends that those principles and those 
dictates were brought into existence at such stu- 
pendous cost of human experience. 

It is the elder D’Israeli who is responsible for the 
bitter saving that “politics is the art of governing 
men by deceiving them.” One may wonder whether 
perhaps this cvnical definition does not apply to 
much of the politics by which we are surrounded 
both at home and abroad, and whether the deceit 
does not consist chiefly in concealing from men the 


*Address delivered at annual banquet of Illinois Bar Association 
at Chicago, Dec. 10, 1921. 








stupendous sacrifice which they are called upon 
to make whenever a lasting and protecting principle 
is overridden in order to gain a special or an im- 
mediate interest. There is a fine sentence in one of 
Lord Stowell’s classic opinions that should be kept 
ringing in the ears of our modern democracies and 
their leaders of opinion, their legislatures and their 
courts: “To press forward to a great principle,” 
said Lord Stowell, “by breaking through every 
other principle that stands in the way of its estab- 
lishment .... is as little consonant to private 
morality as to public justice.” If Lord Stowell had 
been addressing the Congress of the United States 
or some of the State Legislatures of this twentieth 
century he might have used precisely those words 
with complete propriety It is through lack of 
knowledge of the history and meaning of the under 
lying principles of government and through lack 
of foresight as to what will happen if those princi 
ples are put aside or overthrown, that men and 
political parties and legislatures and courts march 
so jauntily toward the achievement of some im- 
mediate purpose which affects the interests or stirs 
the emotions of men.. If democracies show them- 
selves unable to think, and constantly yield to the 
promptings of passion or the invitation of interests, 
they cannot hope to endure. Man thinking, so- 
ciety thinking, government thinking, can alone hope 
to win and to hold a lasting place 

It is odd how easily men of undoubted power 
and sincerity can deceive themselves. This has 
been done from time immemorial by philosophers, 
by men of letters and by leaders of the people. 
Just now Liberal and Liberalism are words to con- 
jure with. One would suppose that their meaning 
had been pretty accurately fixed by their use in 
both ancient and modern times, and particularly 
since the overthrow of the Stuart monarchy in Eng- 
land. Yet there are those who would so use and 
so interpret these noble terms as to make them 
include their exact opposite. A recent writer on 
political theory first describes the origin and ele- 
ments of Liberalism and then follows with a chap- 
ter entitled “The State and the Individual.” The 
reader enters upon that chapter in the atmosphere 
and spirit of Liberalism. He emerges from it in 
the atmosphere and spirit of Socialism, which is 
Liberalism’s exact antithesis. He is warned shortly 
that there are some kinds of Socialism with which 
Liberalism has nothing to do, but it is pretty plainly 
inferred that there are some kinds of Socialism 
that Liberalism can accept. Somewhere and some 
how in that chapter the magician has drawn the 
egg from his sleeve, but the reader does not see 
how or when it is done; Liberalism has been trans 
muted into Socialism. This illustration is worth 
citing because it typifies just what goes on in so 
many minds in America and elsewhere. An indi- 
vidual leader of opinion, a legislative committee, 
or a court of justice enters upon the consideration 
and discussion of some significant issue in one spirit 
and under one atmosphere, and little by little, 
through stages that are hardly perceptible and in 
ways that are difficult to fasten upon, the individual, 
the legislative committee or the court of justice 
concludes. that consideration and discussion in a 
totally different spirit and in a totally different 
atmosphere. No man and no influence have been 
consciously changing the foundations of our Gov- 
ernment. Every attempt consciously to change 
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those foundations, whether through persuasion o1 
by force, has failed. The changes that have taken 
place and that are taking place have been uncon 
sciously made, and many of them are still unrecog 
nized and not understood. The historian of th 
United States who looks beneath the surface of 
things will have much that is interesting t 


; 


} } 


about the happenings of the generation in which 
we live. He will compare and contrast what is said 


and done among us with the precepts of Jefferson 


and the teachings of Hamilton, with the political 
philosophy of Marshall and the convincing rhetoric 
of Webster and with the rugged commonsense o 
Abraham Lincoln, and will wonder to what purpos« 
and in the hope of what gain we have drifted s 
far. It is well worth while to make search, how 
ever brief, for an explanation. 

Perhaps an explanation, if found, will be mani 
fold rather than single and complex rather thar 
simple. It will probably have to take account of 
the clash in men’s minds between the results of 
liberty and the desire for equality; of the steadily 
growing incapacity of representative government 
and the steadily increasing lack of confidence in it 
of the unwillingness to subordinate an immediate 
advantage to a future gain; of the dissatisfaction 
with any principle or rule of conduct, however nobk 
or however hoary with age and honorable with 
service, that stands in the way of individual or 
group interest; and finally of the breakdown of th« 
doctrine of a common citizenship in a democratic 
Republic before the increasingly sharp division of 
citizens into classes or groups, with accompanying 
class or group interest, class or group ambition and 
class or group power. 

The clash between liberty and equality is a 
old as human society itself. The only possible way 
of escape from this clash appears to be to cultivate 
that fraternity or sense of brotherhood which is 
indicated in the third and last term of the famous 
formula of the French Revolution. Liberty leads 
to an inequality and compels it. Equality makes 
liberty, and therefore progress, impossible. Liberty 
is the principle of life. Equality is a characteristic 
of death. There are no justifiable restraints upon 
liberty save those which grow out of the equal right 
of every other human being to liberty and to prote« 
tion and security in the enjoyment of liberty. Som: 
few forms of that inequality which follows upo 
liberty are generally accepted without resentment 
but other forms are bitterly contested and quickly 
give rise to feelings of envy, hatred and malice 
Our modern democracies have not yet progressed 
to a point where they are ready to defer to know! 
edge or capacity, if that knowledge or capacity ex 
erts an influence which has any relation to their im 
mediate political or social interests. These dem 
cracies are perfectly willing to acclaim excellenc« 
in the dead, but they greatly dislike yielding to its 
leadership in the living. 

This attitude is still more clearly and mor 
constantly in evidence in all that relates to property 
It is quite forgotten that property has an ethical 
basis, and is nothing more or less than that which 
the individual has produced or acquired by his own 
capacity and thrift. So far from understanding 
that all individual property is the result of thrift 
there are in increasing number those who cry out 
ecstatically with Proudhon that all property is theft 
Property is an attribute of personality, and indi 








ee ed 


wt ie Re et ill 





vidual 
name g 
because 
quired it 


by 


underlie lil 


Phi 


rt 


¢ 


possible, S|} 


varying opp 
( 


temperam 


amounts oO 


irom 


the f 


pacity, well a1 


I 


; 


1 


e¢ 


nt 


is at stake wu 


injustice or 


property 


granted o1 


volved only 


; 


\ 


dividual pre 


with it a 


inconsist¢ 


p 


of opportu! 


nt 


! 


i 


erty has its¢ 
the antinon 
from the st 
of the destru 
The wl 


which the 
includes 
property 
one of ou! 
word 
in the pa 
preach, tl 
and the 
nind the 
and the st 


( 


tunately, ft 


it has ni 
teachings 
the 
bring the 
millions « 
dogmas, t 
political al 
rection of 


soon as tne 


‘ 


} 


Russiat 


1¢ 


Ameri 


ernment and 


are 
discussion 
resentative 
of any 
based, but 
The 


the publi 


we 


matters 


theory 


tention and 


mon inter 


the 
for a term 


and on be 


eye sing 
the variou 
selves \ 


famous 
sentative 
and 


his 


} 


| 


nantnamerda’ 
genera 


1 
LKT 


his conscie1 


by 
electors, 


senger bo) 


pledges 


‘ 
\ 


; 


prope T CY 
given 


ae 


; 


oO 


; 


pre 
rted |} 


nger a 


Tue CHANGING FOUNDATIONS OF GOVERNMENT 


ntial to liberty. It is the 
I longs to an individual 
has produced or ac- 
individuals which 
ll human progress 
it about that individuals of 
pacity and varying 
| widely different 
ifferences result 
ortunity and ca- 
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we call progress. For- 
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to deal with problems of government in the public 
interest, and has put it out of his power to keep 
his oath of office as executive or as legislator. That 
a representative’s views should be known, that the 
principles which he aims to serve and to apply 
should be understood before he is chosen, go with- 
out saying; but that he should be committed before 
consideration and discussion to specific measures 
and closely defined policies, is repugnant to the 
whole conception of representative government in 
the public interest. 

When the intelligent citizenship of a nation 
sees representative government being degraded, it 
naturally withdraws some measure of its confidence. 
Moreover, the legislative department of the Gov- 
ernment, including both in the Congress of the 
United States and in the several State Legislatures, 
has developed a mad passion for the making of 
statutes, and particularly for the multiplication of 
crimes and of regulations, that justifies any reflec- 
tive American in raising the question as to how 
long this sort of thing can go on and the American 
form of government itself endure. We need quickly 
to strengthen the foundations of representative 
government and thereby rebuild public confidence 
in it. This can only be done by attracting to the 
political service of the State men and women of 
the highest type of intelligence and character, who 
have no personal or group ends to serve. Not often 
are many such willing to run the gauntlet of our 
present deplorable electoral methods. While pro- 
fessedly increasing the power of the people over 
their government, we have actually put it out of 
the power of the people to secure the best, or perhaps 
even good, government. By forcing into constitu- 
tions matters that have not to do with the frame- 
work or functions of government, and that should 
always be within the authority of the legislative 
power, the distinction between the fundamental 
law and statutes has been broken down and the 
public respect for constitutional provisions and 
limitations in so far weakened. This is perhaps 
one of the gravest and most deplorable of our de- 
partures from sound and traditional American 
policy. 

Foresight is an individual characteristic and 
not the quality of a group or of a nation. If per- 
manent and helpful ends are to be preferred to 
immediate and selfish gains, it can only come about 
if leaders of vision and capacity are trusted and 
followed. Just now we are impatient of all such. 
We glorify the man who, at the moment of speak- 
ing, is in touch with popular sentiment, and crucify 
the man who is just now where we all shall be 
glad to be a few years hence. Just as the happen- 
ings of yesterday are no longer news, so the prob- 
able happenings of tomorrow are not interesting 
because of the distance which lies between them 
and us. This is the journalistic-temper pure and 
simple, and it is as potent and unremitting an enemy 
of reflection and of vision, and therefore of political 
satisfaction and progress, as can possbly be imag- 
ined. 

The breakdown of faith in underlying principles 
of government and of conduct began some time 
back, but it has proceeded with increasing rapidity 
for at least a quarter century past. It would doubt- 
less be going too far to assert that the passing of 
the study of the ancient classics from the training 
of the leaders and spokesmen of modern peoples 
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is responsible for this, but that happening must 
bear at least a share of the responsibility. When 
the leaders and the teachers of the people were 
instructed, however imperfectly, in the origins and 
history of human association and of human achieve- 
ment, they had a background and a point of view 
which enabled them to pass judgment upon the 
happenings of today in terms of standards of ex- 
cellence and of achievement that had been well es 
tablished by human experience. So completely has 
this knowledge vanished and so widespread have 
been the influence and the results of that vanishing, 
that today a public speaker before a general audi 
ence in the United States may not cite even the 
Bible or Shakespeare with any assurance that his 
allusion will be understood, to say nothing of the 
great orations and dramas and poems and historic 
events of Greece and Rome. To call these dead 
is to cut ourselves off from all that is most alive in 
the spirit of man. So long as this knowledge was 
general among persons called educated it served 
as a binding and unifying force, both intellectual 
and moral. It has now been displaced, however, 
by unrelated and often unimportant patches of 
information, which have neither the power nor the 
purpose to give intellectual or moral unity. Pop- 
ular teachers of philosophy, of literature and of 
ethics are now laying down as a principle that there 
are no principles, but that each individual, each 
group, each generation must follow its own in- 
stincts and respond to its own emotions, finding out 
from its own experience what is pleasurable and 
what painful, what is useful and what harmful. 
Such teaching reduces man with all his history to 
the level of an animal, with no past save such as 
is organized in his bodily reactions and his self- 
protecting and self-satisfying instincts. The Ameri- 
can people were once substantially unanimous in 
their faith in certain fundamental principles of 
government and of life. More than once they did 
battle for those principles, but now their children 
are told that no such principles exist. Can we 
wonder that under such circumstances the founda- 
tions of government are changing? 

The division of society into groups or classes 
is no new thing; it is thousands of years old. The 
aim of liberty and the ambition of democracy have 
been to get away from it. This very division, with 
slavery at the bottom of the social order, crippled 
the political institutions of Greece. This very 
division with its sharp separation between patric 
ians and plebeians played a large part in the history 
of Rome and in the struggle under Roman law for 
a better and a fairer chance in life. This very divis 
ion is the key to the understanding of the feudal 
system, with all its peculiarities of privilege and 
of concentrated power. For hundreds of years the 
path of progress has lain away from this division 
into groups and classes and toward the notion that 
a free man in a free state, built upon free labor, 
is the equal of every other man; is free to come and 
go as he may choose; has equal rights before the 
law and equal protection from the law; may choose 
or change his occupation or his dwelling-place at 
will, and be answerable only to his own conscience 
and his God for his private conduct and his private 
life ; that indeed he is a citizen in the full sense of 
that word. Now we are told that all this must 
be changed; that this doctrine is a now discredited 
teaching of Rousseau, and that newer and later 


teachers have something else to tell us, something 
of greater value and more practical import. There 
must be, it seems, no notion of a unified state, built 
upon a citizenship of free political equals, but there 
must be a sort of federation of groups, or classes, 


each reserving to itself power through the with 
drawal of its coéperation to cripple at will, or in 
deed to ruin, the entire social fabric This fan- 


tastic notion appears to assume that free men are 
going to stand idly by and see civilizati 
troyed, not by the armies of militarist imperialism, 
but by the sinister and selfish mutilation of the 
body-politic through the destruction of some on¢ 
or more of its essential services. Those who are 
so eagerly spreading this doctrine abroad in Eng- 
land, in France, in Italy and in the United 
do not seem to realize that it invites, yes, compels, 
a social war that would rival in destructiveness 
the great military contest so lately ended, and 
agail st any possible renewal of which civil In 
is now arming himself by every device of coi 
tion and wise counsel. We have protected 
and civilization from militarism. Shall we 
mit it to fall before the onslaughts of class con 
sciousness and class interests? 

There are ominous signs all round about us 
The American form of government is in danger 
whenever a group of men endeavor to operate it 
in the interest of a section or a class. So long as 
political parties divide on questions of politi 
principle and political policy, they are not only help 
ful and constructive, but essential to the life of the 
State. The moment, however, that parties are based 
upon sectional interest or jealousy, upon cla 
sciousness or upon the desire for a group advan 
tage, that moment they are out of step with the 
spirit of America. A labor party or f 
party is as undemocratic and as un-American as 
a millionaires’ party, or a ship-owners’ party would 
be. The man who in public office yields, through 
ambition or through fear, to the solicitations ot 
the threats of those who would put 
of any part above the interests of t 
both unworthy and unable to serve the American 
people. There is need of plain speech o1 
ject. The American farmer, the American wage 
worker, the American manufacturer, the American 
business man, whether large or small, is paying 
heavily today, five years afterwards, for the un 
American and unpatriotic act that was forced by 
threat upon the statute book of the United States 
in the early days of September 1916, known as the 
Adamson Law. This law established a privileged 
class among us and thereby increased the cost of 
living for every man, woman and child under the 
American flag, including the very members of the 
privileged class itself. Similarly un-American and 
unpatriotic are the exemptions from taxation of 
particular groups or particularly numerous classes 
of citizens. If we are to remain true to the hard 
won principle of no taxation without representa- 
tion, then we must uphold its accompanying prin 
ciple: Where there is representation there must be 
taxation in proportion to capacity to pay 

The use of the power of the state to enforce 











some particular rule of conduct, which those 1 
whom it appeals describe as moral, may easily dif- 


fer only’ in form and not in fact from the long 
abandoned use of the power of the state to 
conformity in religious belief and wors 
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vate morals and private conduct are matters for 
the conscience of the individual and not for regu- 
lation by some majority which, at best, can only be 
temporary. Equally shocking to the true Ameri- 
can is the giving of funds by individuals of wealth 
and by private a iations to enforce some particular 
law or group laws, which they thus single out 
from the great body of statutes. If the fortunate 
possessors of wealth are to permitted to secure 
the exceptionally strenuous enforcement of those 
laws in which they themselves most strongly be- 
lieve, they might almost as well be permitted to 
write the laws 

The sum substance of the whole matter 
appears to be that the interpenetration of politics 
and economics nik \ristotl pointe d out so long 
ago, has now proceeded to a point where the pub- 
lic interest i tly in danger because of the fact 
that the futur nsequences this interpenetra- 
tion are not < rly understood. Ignorance of eco- 
nomic history economic laws is particularly 
widespread among modern peoples. One wonders 
what the scl ind colleges have been doing for 
the last half century that mer 1 women who have 
passed through their doors are left in such ignor- 
ance of the facts and the laws that play so large 
a part in human life. Senators and Representa- 
tives in Congress vote with fierce joy to impose, 
in time of peace, very high taxes on wealth with- 








out in the least appearing to realize that by thus 
diminishing the amount of productive capital they 
are depriving the farmer of his market, the wage- 
worker of his employment, the transportation sys- 
tem of its freight and the business man of his trade. 


At a time when the great need of the world is 

markets and productive industry, governments are 

pretty gener engaged in trying to restrict mar- 
T 


kets and to penalize production. Ignorance, the old 
enemy of human well-being, is still powerful and 
active. 

Then, too, it must be recognized that the new 


economic and political conditions that have fol- 
lowed upon t ind | 


French Revolutions 


have steadily shifted the basis of government from 
force to good will. Force in dealing with the evil- 
minded, the evil-dispositioned and the recalcitrant 
will doubtless always have a large part to play; 
but force can no longer be resorted to in dealing 
with many of the most important problems of gov- 
ernment. A striking illustration is offered in the 
case of Ireland and the settlement of the relations 
which the Irish people are to bear to the commen- 
wealth of British nations. The stronger party ir 
the discussion might theoretically resort to force 
and insist upon the settlement of its own choos- 
ing; but the stronger party has long since lost the 
disposition to do so and is now striving to settle 
this long-standing issue in terms of good will. It 
results from conditions like those that the selfish, 
the narrow-minded, the ignorant and the men of 
ill-will may, if numerous enough, or if so organized 
as to exert their united power at a critical point 
in the economic structure of the state, cripple the 
state and subvert the public interest far more com- 
pletely than great armies and navies could ever do. 

There are those in our own land and in other 
lands who, reflecting upon all these things, would 
despair of democracy and stand aside while it 
rushes to certain ruin. They are wrong. Every 
other form for the government and guidance of hu- 
man association has been’ tried and found want- 
ing. To return to autocracies or to conscious 
oligarchies would be quite impossible. The dis- 
eases and growing pains of democracy must be 
dealt with as such, and the American people are 
called upon, by reason of the greatness of their op- 
portunity, to lead the way in carrying forward de- 
mocracy to a condition of permanent and sturdy 
health. This cannot be done, however, unless the 
American people are prepared to rise above the 
smallness, the selfishness, the dogmatic self-satis- 
faction that are now so much in evidence and face 
the problems of life and of society as they are in 
a spirit of confident hope, of national humility and 
with a firm grasp upon those instruments of prog- 
ress which are the hard-won principles of the gen- 
erations that are gone. 





Outstanding Important Amendments to Rev- 
enue Act of Interest to Those Organizing 
and Reorganizing Corporations 


(From The Corporation Journal, Dec. 1921) 

(1) Section 202 of the Income Tax Law before 
the amendment of 1921 provided upon reorganiza- 
tion or consolidation, where the aggregate par or 
face value of new stock received was in excess of 
that turned in, the person turning in the same was 


subject to tax on the amount of shares received in 
excess of the par or face value turned in. This 
feature of the act was a great discouragement in 
the organization of new corporations taking over 
inerests in 1 ones, and to reorganizations gen- 
erally. This section is now amended so that it 
provides tl vhen in the reorganization of one or 
more corporations a person receives in place of 
any stock or securities owned by him, stock or se- 


curities in a corporation a party to or resulting from 
such reorganization” no gain or loss shall be rec- 
ognized “even if the property received in exchange 
has a readily realizable market value.” The act 
defines reorganization so as to include an instance 


where there is an acquisition by one corporation 





of at least a majority (1) of the voting stock and 
(2) of the total number of shares of all other classes, 
or of substantially all the properties of another. The 
term also includes recapitalization. 

(2) The matter of receiving stock upon the 
original organization of a corporation in exchange 
for property is changed, so that even where the stock 
received has a market value, no tax is imposed where 
those transferring their property secure control of 
the company in exchange for their property. (“In 
control” is construed to mean “wken owning at 
least 80% of the voting stock and at least 80% of 
the total number of shares of all the classes of stock 
of the corporation.”) 

(3) Another outstanding important amendment 
is the one reducing the stamp tax on the issue of 
shares of non-par value when the actual value is 
less than $100 per share. The act as amended im- 
poses a tax of 5 cents per share “unless the actual 
value is in excess of $100 per share, in which case 
the tax shall be 5 cents on each $100 of actual value 
or fraction thereof, or unless the actual value ts less 
than $100 per share, in which case the tax shall be 1 
cent on each $20 of actual value, or fraction thereof.” 





Zar Association and veteran member of the 
Louisiana Bar, died at his Gulf Coast home in 
Biloxi, Mississippi, Jan- 
uary 6, of pneumonia, at 
the age of 72 

Mr. Farrar’s long 
career was notable not 
only for professional ac- 
tivities but also for his 
interest in and services 
in connection with pub- 
lic affairs. He was par- 
ticularly interested in 
the affairs of New Or 
leans and Louisiana and 
was one of the most 
prominent figures in his 
city and state. He was 
considered an authority 
on tax law and in the 
constitutional conven 
tion of 1913 he prepared 
practically all of the rev- 
enue legislation. He 
served as chairman of 
the Tax Commission of 
his State. He led the 
vigorous campaign 
which resulted in the 
adoption and installation 
of a modern sewage and 
water system in New 
Orleans and drafted all 
of the legislation under 
which it was organized. 
He took a leading part 
in the campaign in 
Louisiana which de 
feated the proposition to 
extend the charter of : 
the Louisiana State Lottery During the Mafia 
troubles in 1890 he was chairman of the Committee 
of Safety organized in his city. For years he was 
also chairman of the Executive Committee of One 
Hundred created to reform the municipal govern- 
ment of New Orleans. He was also one of the 
trustees of the Tulane educational fund to found a 
university in Louisiana and rendered valuable 
services in that connection 

Mr. Farrar attained national prominence as the 
temporary chairman of the Gold Democratic Con 
vention which nominated Palmer and Buckner. In 
1907 he again attracted public attention by a letter 
to President Roosevelt, advancing the contention 
that under the Post Roads Clause of the Constitu 
tion, Congress had full power to enact laws for the 
control of both interstate and intra-state railroads. 
The publication of this letter provoked considerable 
criticism and in answer to it Mr. Farrar prepared 
a pamphlet which was circulated wi dely among the 
profession at the time and is regarded as a masterly 
eee of his view. He was one of the counsel 


with Samuel Untermyer for the Pujo Congressional 
Investigating Committee during the Wilson admin- 
istration, and he was also counsel for Edward Hines 





EDGAR HOWARD FARRAR 


DGAR HOWARD FARRAR, of New 
E Orleans, former president of the American 





EDGAR HOWARD FARRAR 


during the Lorimer Investigation of 1910. Long an 
active member of the American Bar Association, he 
was elected president of the organization in Sep 
tember, 1910. 


Mr. Farrar was ad 
mitted to the bar in 
1873, after having re- 
ceived a degree from the 
University of Vi-ginia 
in 1871 and having com- 
pleted his law course at 
the University of Louis- 
iana. In 1879 he entered 
public service as assist- 
ant city attorney, two 
years later becoming 
city attorney. Shortly 
after this he entered into 
partnership with the late 
Ernest B. Kruttschnitt 
Later, former United 
States Senator B. F. 
Jonas was associated 
with them, thus forming 
the firm long and well 
known in Louisiana le 
gal history as Farrar, 
Jonas and Kruttschnitt 
Still later he became the 
senior member of the 
law firm of Farrar, Gild 
berg and Dufour. During 
his professional career 
he represented some ol 
the largest corporations 
in the state. It is stated 
that he drew the ordi- 
nances and _  mnecessary 
contracts to consolidate 
the New Orleans street 
railway lines, and that 
practically all of the im 
portant bond legislation in the state for a period of 
forty years was handled by or through him because 
of his wide knowledge concerning this branch of 
business. He represented Stuyvesant Fish, former 
president of the Illinois Central Railroad, in the 
contest with Harriman. 

Mr. Farrar was born in Concordia Parish, La., 
June 20, 1849, son of Thomas Prince Farrar and 
(Anna Girault Farrar. His early education was re- 
ceived at school Baton Rouge. In 1878 he mar- 
ried Miss Lucinda Davis Stamps, a niece of Jeffer- 
son Davis, who survives him. He is also survived 
by two sons and five daughters—Stamps Farrar, 
Thomas Farrar, Mrs. Mary Farrar Goldberger of 
Washington, D. C., Mrs. Anna Goldborough of 
Biloxi, Mrs. James Wood of Cuba, Miss Edith 
Farrar of Chicago, and Miss Mildred Farrar of 
Biloxi. 

At the recent meeting of the Executive Com- 
mittee of the American Bar Association at Tampa, 
Fla., a resolution was passed expressive of the re- 
gret of that body on receiving the news of Mr 
Farrar’s death and requesting Mr. W. O. Hart, 
chairman of the General Council, to prepare a 
suitable message of sympathy to the family. 
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PRESIDENTIAL “INABILITY” 








A Subject of Periodic Discussion in Congress and Out for More Than a Century and a Quarter 
Which Still Remains Unsettled 





By Ursan A. LAVERY 
Legislative Draftsman Ilinois Constitutional Convention, 1920-22 


HE Federal Constitution provides for the “in- 
[ ability” of the President in the following 

words: 

In case of inability to discharge the powers 
and duties of the said office, the same shall devolve on 
the Vice-President _ 

This provision has been the subject of periodic 
discussion in Congress and out for more than a cen- 
tury and a quarter; but the question—Who shall de- 
cide the issue of “inability” ?—still remains unsettled. 
The illness of ex-President Wilson again brought the 
matter to the front. Several bills dealing with this 
question were introduced into the last Congress, and 
the public press has recently commented on the desir- 
ability of correcting this “defect” in the Constitution.? 
It, therefore, seems fitting at this time to review the 
history of previous discussions of this subject, and to 
consider whether legislation by Congress—which is 
the plan generally urged—would really solve the prob- 
lem 

At the outset it should be stated that this precise 
question was considered by the framers of the Con- 
stitution. When the Convention was discussing the 
proposal of the Executive Department, Mr. Dickinson 
asked: 

What is the extent of the disability, and who is to 
be the judge of it? 

Dickinson made the point that the language of the 
provision was vague, and, upon his motion, the mat- 
ter was postponed for further consideration. When 
the provision again came up for discussion it was 
adopted without change in its present form. The 
Convention seems to have decided to leave the question 
open (as it left many other matters of a controversial 
nature), relying on the political good sense and stabil- 
ity of the people to solve it under the circumstances 
of the particular case whenever the issue might arise.’ 

This language of the Constitution first came up for 
construction in 1792 when Congress passed the first 
Presidential Succession Act.* As in all other attempts 
by Congress since to consider the subject of Presi- 
dential Power, a heated controversy arose. Because of 
Hamilton’s opposition to Jefferson, who was then 
Secretary of State, the Act made the succession (after 
the Vice-President) go to the President pro tem of 
the Senate and the Speaker of the House, respectively, 
instead of to the President’s Cabinet. It is not clear 
to what extent the question of “inability” was dis- 
cussed, because the proceedings of Congress were not 
reported in the full manner of the present. In any 
event, the Act made no effort to define “inability” or to 
consider it in any way. Congress did not attempt to 
go beyond the power expressly granted further on in 
this same provision: 

: und the Congress may by law provide for 
the case of removal, death, resignation or inability, both 


1. U. S. Const. Art. 2, Sec. 1. 

2. See particularly, editorial in N. Y. Times, December, 1921. 
8. See Elliott’s Debates. V. 5, p. 480 

4. Act of Mch. 1, 1792, ch. 8; 1 Stat. L. 240 


of the President and Vice-President, declaring what 
officer shall then act as President .. . 
The precedent of the Federal Convention only five 
years before—when it refused to solve the question of 
“inability” in advance—seems to have been regarded as 
controlling. 

This provision of the Constitution was again be- 
fore Congress in 1820, when the Senate by resolution 
directed its Judiciary Committee to examine the ques- 
tion and report whether it was advisable to change 
the Act of 1792; for the obvious defects of that Law 
had been recognized from the beginning. However, 
the Committee reported against further legislation and 
nothing was done. In 1841 there occurred the first 
instance of Presidential Succession, with the death of 
President Harrison, and the coming into office of 
Vice-President Tyler. Because of the short illness of 
Harrison, no question of “inability” was involved. In 
1856 the questions of “inability” and of “succession” 
both came before Congress again, when the Senate, for 
the second time instructed its Judiciary Committee 
to investigate and report on the advisability of further 
legislation. The Committee brought in a report which 
has often been referred to and was much discussed in 
the debates of Congress a generation later. However, 
for the third time Congress refused to take action re- 
garding “inability.” Moreover, nothing was done to 
change the Succession Act of 1792. 

President Lincoln lived but a short time after 
he was shot in 1865, and no question of “inability” 
arose on that occasion. 

The serious defects in the Succession Act became 
apparent with almost terrifying suddenness when 
President Garfield was shot in 1881 and died after a 
protracted illness of several months. Congress had 
not yet convened for its first Session, and neither a 
President pro tem. of the Senate nor a Speaker of the 
House had been elected. When Vice-President Arthur 
beame President in September of that year, there was 
no officer in existence legally capable of suceeeding 
him, and there could be none until Congress convened 
in December, or was called in a special session. The 
country was rightfully disturbed over the situation. 
A bill was promptly introduced in the Senate proposing 
to repeal the Act of 1792 and make the cabinet officers 
succeed the Vice-President. The question of “inabil- 
ity” was again discussed in Congress as a part of the 
larger question of “succession,” but again Congress 
refused to attempt to legislate on the question of “in- 
ability.” The “Succession” Bill—the first attempt in 
90 years to change the existing law—failed to pass, 
because of the controversies it raised, in spite of the 
impelling illustration which Congress had before it. 

At the next session of Congress, in 1882, Senator 
Hoar of Massachusetts introduced a bill making the 
same general changes in the Succession Act, and again 
omitting any consideration of “inability. Both ques- 
tions, however, were debated in considering the bill, 
and radical differences of opinion on both of them 
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were expressed. Again the Bill failed to pass. In 
1883, the fight for the “Succession” Bill was renewed, 
and although it passed the Senate, it failed to pass 
the House. Two years later Senator Hoar again pre- 
sented his Bill and it became a Law January 19, 1886.° 
It will thus be seen that five years of continuous 
struggle in Congress, following the death of Garfield, 
were required to effect the repeal of the Succession 
Act of 1792, and the difficulty of reaching an agree- 
ment on the much more controverted question of “in- 
ability” may be imagined. 

The death of President McKinley in 1901, fol- 
lowed so promptly after his injury that no question of 
“inability” arose. The illness of ex-President Wilson 
raised the question of “inability,” as an actual issue for 
the second time. As already stated, several bills were 
introduced in the last Congress, all of which attempted 
to set up some commission or machinery for deciding 
when “inability” arises. None of these bills, how- 
ever, came near to passage; in fact, they received little 
consideration or debate. 

Such an outline history of this subject makes two 
points stand out clear. First: There have been but 
two occasions in our entire national history of 132 
years when the question of “inability” actually became 
acute, and under the law of probabilities the danger 
here involved seems to have been exaggerated. Second: 
The practical difficulty of reaching an agreement in 
Congress upon such a controversial question as Presi- 
dential “inability” is very great; aside from what the 
Executive or the Supreme Court might think of Con- 
gressional action. 

Coming now to the question whether Congress has 
power to determine what shall constitute “inability” 
and set up a court or commission to pass on the prob- 
lem, it is likely that in case of “inability,” either one 
of two situations will arise: A. The “inability” will 
be open and notorious, and acknowledged by public 
opinion everywhere, as where the President would be 
stricken with total paralysis, or become openly and ap- 
parently insane. B. The “inability” will be open to 
doubt, and a momentous controversy will at once 
arise; one faction or party will assert that “inability” 
exists, while the President and his followers and. his 
party will as surely deny it. 

In the first case, there would be no occasion for 
any legal machinery; the Constitution would become 
self-executing since public opinion (which after all is 
the only Supreme Court in the matter) would every- 
where admit the “inability” and insist on the Vice- 
President taking over the office. In the second case, 
public opinion would be split along party lines, divid- 
ing the country into two great camps. It is obvious 
that in actual practice, the only use made of an Act 
of Congress would be in case of disputed “inability.” 

In the debates on the question of “inability” in the 
past, there have been eminent authorities on both sides, 
but most of the great speeches in Congress have denied 
the power of that body to act. This is probably due 
to the fact that in Congress- as out—it is 
generally assumed that Congress has power to pass a 
law until the contrary is proved. In any event, during 
the very able debates on the question from 1881 to 
1886, the burden of the argument seems always to 
have been assumed by those who opposed action on 
the part of Congress. The debates of that time were 


as well 


historic and were taken part in by some of the great- 


6. Act of Jan. 19, 


1886, Ch. 4; 24 Stat. L. 1 


est lawyers who have ever sat in Congress. Accord- 
ingly, liberal quotations from those speeches will not 
be out of place. 

In his first message in December, 1881,° Presi- 
dent Arthur recommended that Congress consider 
the questions raised by the illness and death of 
Garfield. Of course, the President did not express 
an opinion one way or the other as to “inability,” 
but he indicated that the right of Congress to act in 
the matter was open to serious doubt and would 
be powerfully assailed. The President said in part: 

Questions which concern the very existence of the 
Government, and the liberties of the people, were sug- 
gested by the prolonged illness of the late President 
and his consequent incapacity to perform the functions 
of his office. 

Is the inability limited in its nature to long con- 
tinued intellectual incapacity or has it a broader import? 
What must be its extent and duration? How must it be 
established? 

Has the President, whose inability is the subject 
of inquiry, any voice in determining whether or not it 
exists? Or is the decision of that momentous and deli- 

cate question confided to the Vice-President? Or is it 
contemplated by the Constitution that Congress shall 
provide by Law precisely what should constitute in- 
ability, and how and by what tribunal and authority it 
should be ascertained? 

Senator Hoar, who was the real author an 
successful champion of the present Law on Presiden- 
tial Succession, was asked in the debate in the Senate 
(December, 1885) what he would say as to “inability.” 
He replied: 

The Constitution has left it a difficult question as 
to what constitutes inability; and how the question 
of inability shall be ascertained; and what shall happen 
when an officer has ceased temporarily to act as Presi- 
dent, if the inability or disability be removed. All that 
class of questions is left (by his Bill) where the Con- 
stitution now leaves them, without undertaking to settle 
the problem. 

Senator Hoar seems never to have stated positively 
his opinion that Congress was without power in the 
matter, but his position on the question (especially 
on the wisdom of attempted action by Congress) will 
be appreciated from his remarks just quoted. 

Senator Evarts of New York took a leading part 
in the debate, and his words were listened to as one 
who was considered the ablest Constitutional lawyer 
of his time, either in Congress or out of it. He had 
been Chief Counsel for President Johnson in the Im- 
peachment Trial, and had also been the leading coun- 
sel for the Republicans in the Hayes-Tilden Contro- 
versy. In supporting Senator Hoar’s Bill, and in an- 
swering the criticism that the bill did not dispose of the 
question of “inability,” Senator Evarts after referring 
to the fact that he “had had occasion professionally 
heretofore to give a very thorough examination into 
this Constitutional provision,” said :* 

The Bill is not only entirely constitutional, but the 
only possible constitutional exercise of the very limited 
power that is accorded by the Constitution to Congress 
There are two general propositions, I think, which all 
students of the Constitution will admit without ques- 
tion. One is that the frame of the office of President 
has its origin of authority from the direct action of the 
people in a channel worked out by the Constitution. 
(The other is that) the purpose variously expressed 
and written all over the action of the Convention in 
this matter, was that Congress shall not participate 
either substantially or circumstantially in the election 
of the President of the United States. 


1 the 


Senator Evart’s speech contains many references to 


6. Congressional Record, Dec. 6, 1881. 
7 See for Senator Evart’s speech, and also for speeches quoted 
hereafter, Congressional Record, Vol. 14, Pt. 1, Dec. 15, 1881, et. seq, 
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get out; I am President of the United States, and there 
is no Court in the world has the right to say I am not 
President.” What are you going to do about it? Where 
is your remedy? You have none; there is none. Be- 
cause, standing there he is the head of where all the 
power comes to an end. He has the cabinet behind him 
and he says “If you do not get away I will call out 
the army to take care of you.” Where is your remedy? 
You have none. 

Senator Jones and Senator Lapham also took 
leading part in opposing any interference by Congress 
in regard to “inability.” They were both of the opin- 
ion that if legislation was necessary, it would have to 
be made by Constitutional amendment. Their speeches, 
and also the speeches of other Senators who took part 
in the debate on both sides, should be read by anyone 
making a study of this question.® 

Shortly after the death of Garfield, the matter was 
of so great moment that the North American Review, 
in November, 1881, published a symposium on the 
question of * “inability,” written by four eminent author 
ities: Ex-Senator Trumbull of Illinois, General Benj. 
, Butler, Judge Cooley and Professor Dwight of 
Columbia University Law School. The articles were 
referred to at length in the Congressional debates in 
the following December. Senator Beck, who discussed 
them, was correct in saying: 

: . these distinguished gentlemen not only dif- 
fer among themselves, but no two of them take the 
Same view. 

Ex-Senator Trumbull’s article was the ablest of 
all. He argued with great force that Congress has no 
power to legislate on the question of “inability,” and 
that, furthermore, efforts to legislate on the matter 
would not be recognized. Trumbull’s views were 
listened to with great respect in Congress, for in the 
Impeachment Trial he had stood out as a Republican, 
against the clamor of his party, and had practically 
cast the deciding vote in favor of Johnson. His dis- 
cussion on this subject is in a class with that of Evarts 
He said: 

It would be dangerous to vest the power of super- 
seding the President in a petit jury, or in any judicial 
tribunal. . . . There are some things of which every- 
body takes notice and which it is never necessary to 
prove; among them are public matters affecting the 
government of the country. So in case of “in- 
ability” the fact must be so notorious that there can 
be no reasonable doubt about it, nor that an emer- 
gency exists requiring immediate action on important 
matters, before the Vice-President would be warranted 
in assuming the duties of President. 

When such a case arises the people will not only 
acquiesce in the discharge of the presidential duties by 
the Vice-President, but will demand that he exercise 
them. . . . It is questionable whether any law can be 
framed placing this question of “inability” in a better 
position than the constitution has left it. The degree 
of proof required to satisfy the public mind cannot be 
previously defined. This is a people’s government, and 
can only be maintained by the will of the people. 

They take notice of public matters affecting the 
Government of the country, of who is President, of his 
health, or “inability,” and of the accession of another 
to the duties of the President. . . . Any Vice-Presi- 
dent who should assume to take those duties in a doubt- 
ful case when the exigency did not unquestionably re- 
quire it, would be treated as a usurper by all patriotic 
citizens. Peaceful succession to the Presidency under 
our system of Government must always depend on a 
sound public opinion supported by the good sense, and 
the intelligence of the people, and there it is safest to 
leave it. 

ooking at the matter dispassionately, and having 


—_— 


8. Congressional Record; see previous note. 
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mind what history has shown of similar controversies 
in the past, these words of Senator Trumbull seem to 
sum the matter up with persuading force. 

General Butler, in his article, agreed that Con- 
gress is without power. He further called attention 
to the fact that any tribunal which might be set up 
by Congress would be considered partisan by those 
who disagreed with it. In proof of this he re- 
ferred to the Electoral Commission of 1876, which 
settled the Hayes-Tilden dispute. That Commission 
was made up of five Republicans and four Democrats, 
and, as is well known, the Commission split along party 
lines on every vote. Butler said, in speaking of that 
body : 

If the majority were right it was because they 
were Republicans. If the minority were right, it was 
because they were Democrats. If either were right it 
was because they were politicians. 

Butler argued, from this precedent, that a fair and dis- 
passionate trial as to “inability” could never be ex- 
pected. 
Judge Cooley and Professor Dwight both argued 
that Congress is the proper body to decide the question. 
But a study of their views shows that the theory 
behind the view of each is simply this: Congress 
must have the power, inasmuch as the Constitution 
does not give it to anybody else. Both of these au- 
thorities, moreover, practically admitted that the 
circumstances of the particular case should control ; 
and that legislation by Congress in advance would 
probably not serve its purpose. 

Professor Dwight referred to the history of Eng- 
land as furnishing an interesting precedent in the 
reign of George III, who became insane in 1788. It 
was then generally admitted and widely known that 
the King was unable to carry on his duties, and was in 
fact, entirely incapacitated. There was no dispute 
as to “inability,” and there was nothing to be done ex- 
cept to go through the proper forms of setting up a 
regency. Accordingly, the Privy Council called before 
it the King’s physicians, who reported unanimously 
that the King was wholly incapable of attending to 
public business. The report of the Privy Council was 
then laid before Parliament. Each house of Parlia- 
ment thereupon appointed a special committee, which 
in turn made an investigation in its own accoutit, call- 
ing before it the King’s physicians. The two Parlia- 
mentary committees confirmed the report of the Privy 
Council. Thereupon, Parliament proceeded to take the 
necessary steps to establish the regency. The King 
later recovered ; but again, in 1810, became insane once 
more. The second time the question was disposed of 
by Parliament in the same way. 

The case of George III, however, is more inter- 
esting than helpful. It must be remembered that Eng- 
land does not have a written constitution dividing the 
powers of Government as we do in the United States. 
There is no similarity, in such a question as this, be- 
tween the power of Congress and the power of Parlia- 
ment. In England, Parliament is admittedly supreme, 
having power even to alter the Constitution of the 
realm ; moreover, Parliament exercises many executive 
functions. With us the contrary rule limits Congress 


in both particulars. The English precedent, therefore, 
cannot be properly cited as an authority. 

Another case of interest, but of little help, arose in 
New Hampshire, where the Supreme Court of the 
State, after a hearing on the question of the “inability” 
of the Governor, issued a writ of mandamus directing 
the President pro tem. of the Senate to act until the 


Governor recovered.® But in that case, as in the case 
of George III, there was an open and notorious condi- 
tion of “inability.” In fact, the disabled Governor 
himself really initiated the proceedings by writing a 
letter informing the Attorney General that he was “dis- 
abled” and instructing that officer to take such steps as 
should be proper. 

Attention should be called to one phase of the mat- 
ter which has seemingly been overlooked in the de- 
bates in Congress and elsewhere, but which is of the 
utmost practical importance. If a decision as to “in- 
ability” should be made by any commission or court, 
the problem is only half answered. There remains the 
equally difficult question as to when the “inability” 
ceases. ‘That question would probably quickly arise 
and would be as bitterly contested. Then the shoe 
would be on the other foot, and the Vice-President 
(almost certainly) would be resisting the claim of the 
President that his “disability” had ceased. In the event 
of a dispute as to “inability,” therefore, it will be seen 
that the litigation would be endless and fraught 
with the severest consequences for the peace of the 
country. 

It must be remembered that such controversies 
are like the fable of Pandora’s Box—when once let 
loose they cannot be recalled at will. Moreover, they 
raise the bitterest passions of the people, and lead 
directly to violence. On this point the recent Life of 
Joseph H. Choate” is interesting, where Choate 
speaks of the Impeachment of President Johnson, and 
also of the Hayes-Tilden controversy. Choate was a 
law partner of Senator Evarts, who, as already stated, 
had been the leading lawyer in both of those trials 
Speaking of the Impeachment Trial, Choate says 
(p. 118): 

It seemed to me at the time that the impeachment 
of the President was one of those high-handed and 
desperate attempts which are sometimes made in sea- 
sons of great party excitement, not only to oust the 
President from office, but for the time being to paralyze 
the executive office itself, and to usurp on the part of 
the House of Representatives the whole executive 
power of the Government. The purpose of the im- 
peachment, if they could succeed in removing the Presi- 
dent, to put the office in the hands of an extremely 
zealous leader of the party, was never disavowed. 

In discussing the “Electoral Commission,” Choate 
is more cautious about expressing his opinion, and yet 
his words correctly describe the danger to the public 
peace in such controversies, when he says (p. 119): 

The Electoral Commission was a very rare and 
absolutely unique form of litigation as a means of set- 
tling a contested election for the Presidency, and al- 
though it had no international bearing, it put to a severe 
test the possibility of adjusting such a contest without 
resort to force. If Mr. Tilden had been more pugna- 
cious and had really claimed what his followers all 
believed—that he was entitled to a plurality of votes 
of some two hundred and fifty thousand—a contest of 
force for the position might well have taken place, as 
General Grant, then President and Commander-in-Chief 
of the Army and Navy of the United States, would 
certainly have resisted the claim. 

A contest over the question of “inability” would 
follow the history of kindred issues in our national 
life. Partisan feeling would largely submerge the mer- 
its of the case. It was partisan feeling between the 
followers of Jefferson and Hamilton that produced the 
Succession Act of 1792. It was partisan feeling that 
brought about the impeachment of President Johnson 
—resulting in a trial which is the nearest analogy we 
have to what would probably occur in a trial of presi- 





9. Attorney General v. Taggart, 66 N. H. 362 
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dential “inability It was stated by Senator Garland 
in the speech already discussed, that partisan feeling 
between two fact of the Republican Party -really 
kept President Arthur from being called on to exercise 
the presidential functions during the long illness of 
President Garfield. It was partisan feeling that domi- 
nated the Hayes-Tilden controversy, and dictated the 
votes of the Electoral Commission. It is unquestioned 
that any attempt the “inability” of ex-President 
Wilson would met with the vigorous opposi- 
tion of the President and his followers.” 

The conclusion seems obvious. The academic 
question of the power of Congress to pass on the “in- 
ability” of the President can hardly be answered 
in advance. Eminent authorities will decide it 
both ways—until, perchance, Fate may some day 
put the issue to the test. As a practical mat- 
ter—with the record of the past before the coun- 
try—the wisdom attempted action by Congress 
may well be doubted. A President who was 

ll. See “W Wilson as I Know Him,” by Joseph P. 


Tumulty, p. 444 
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disposed to resist would, as Senator Garland has 
shown, make action by Congress seem worse than 
futile, because the President would simply defy Con- 
gress. It seems equally certain that no steps would 
be taken under any such Act of Congress, unless 
the President and Congress were at odds; or unless 
some political cleavage of another kind existed; be- 
cause, otherwise, the matter would be amicably ad 
justed. 

Some well known English writer (it may have 
been Bagehot) has said that the Constitution of the 
United States was a great instrument, but that it did 
not deserve all the praise it got, because the genius 
of the American people for self-government should 
never be forgotten. “The American people,” said he, 
“would make any Constitution work.” Is there not 
wisdom in that point of view? Does it not seem best, 
in the matter before us, to trust the good sense and 
political instincts of the people at the time; rather 
than set up in advance machinery which may work ill 
or well in the distant future? In short, is this not a 


case where “it is better to let sleeping dogs lie” ? 


FROM CONTRACT TO STATUS 


Consideration 


f How Far Legal Order of Today Attempts to Put Men and Their Activities 


Into Legal Category of a Status In Order to Realize Certain Ends 


By Pror. E. F 


Dea 7 Law School, U 


IR HENRY MAINE, founder of the English His- 
S torical School of Jurists, writing in 1861, believed 
that the course of legal history generally could be 
explained as a progress from status to contract, from 


a period where legal institutions paid no regard to 


volition to one where will was chiefly emphasized.’ He 
was led to take this position by a long and careful 
study of the Roman Law and the law of primitive 


peoples. It has been pointed out by a leading American 
jurist that Maine’s generalization was undoubtedly 


true in the Roman law, but not in the Common law, 

where the central doctrine, from which all liabilities and 

duties flowed, in the absence of volition, was one of 

relation.*. The problem now to be investigated is, How 

far is the legal order today attempting to put men and 
| 


their activities 
order perhaps 


the legal category of a status, in 
etter to realize those ends for 


which the law exists? Can it be said, then, that there 
is progress in th larger sense, if it appears that 
status is once more receiving emphasis? 

When M wrote, the dominant viewpoint of 
Civil and Common Law jurists and philosophers quite 
generally was, that the end of the legal order was to 
secure to individuals a maximum of individual self- 
assertion or libert Law and the State were believed 


to have arisen to secure and conserve this liberty, these 
natural rights of the “abstract”? man; this was the in- 


heritance from the Eighteenth Century Natural Law 
School. Moreover, the reforms inaugurated by the 
Benthamite program were in full swing, the conception 
1 Ancient Law, Chay 
2 Ros P The End of I Developed in Juristic 
Thought H 11 





ALBERTSWORTH 


niversity of Wyoming 


of Bentham and his followers being that men should 
be unshackled and set free from the traditional rules, 
and that that government was best which governed 
least; legislation was an evil, and the less of it the 
better.. In the same spirit, Kant had attempted to 
solve the problem of the authority of law and the State 
on the one hand, with the freedom of the individual on 
the other, by postulating a common rule of freedom 
according to which the will of one might be recon- 
ciled with the will of the many. Hegel, writing after 
Kant, had looked at law as the expression of the Idea 
of liberty unfolding a priori or logically in human 
consciousness ; while Savigny, contemporary and col- 
league of Hegel, had likewise looked for this principle 
of freedom and free will, unfolding in the life of a 
people. The French Revolution, which was then fresh 
in the experience of all, had set free tendencies to- 
ward individualism, which seemed to corroborate in 
the world of fact that which jurists and philosophers 
were agitating in the realm of theory. 

While the zeal of these men to bring about greater 
individual liberty resulted in many reforms ,particu- 
larly in ridding the body of the law of inherited abuses 
and conceptions which no longer functioned for that 
time, it is undoubtedly true that their conception of 
liberty, degenerating into that of the abstract man, with 
little attention paid by courts or counsel to the actual 
de facto social and economic conditions, brought about 


8 “Liberty, the first of blessings, the aspiration of every human 
soul, is the supreme object. Every abridgement of it demands an ex 
cuse, and the only good excuse is the necessity of preserving it. What 
ever tends to preserve this is right, all else is wrong.” Carter, Law; 
It’s Origin, Growth and Function, 336 

4 Metaphysische Anfangsgrunde der Rechtslehre, 27 (1797) 
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serious checks to much of the social legislation of the 
immediate past. It led to what Rudolf Jhering on 
the continent and other jurists in America called “A 
jurisprudence of conceptions,” to a process of drawing 
legal inferences from some abstract legal principle 
and then applying this deduction to the case in hand, 
rather than attempting to fit the case to the principle.° 

And in this connection it is interesting to observe 
how the courts which decided cases under the influence 
of the ideal of individual liberty, where liability was 
supposed to flow in both tort and contract from volun- 
tary action and exertion of the will, explained those 
situations in the law where this was not the case. The 
absolute liability imposed by the law on the owner of 
trespassing cattle was explained on the dogmatic fiction 
of negligence ;* or by the fiction of representation in 
case of servants and agents, whereby the fault was 
made to appear that of the principal or master ;’ and 
by implying promises in cases of inequitable reten- 
tion of benefits ; by annexing duties to certain relations 
and callings, or lastly, as historical or archaic sur- 
vivals.2 As a matter of fact, all these were instances 
of liability without fault where volition was not re- 
garded; but as long, as in England, the social order 
was a settled community it was undoubtedly neces- 
sary, and the reasons given by the courts for the “ex- 
ceptions” appeared to be satisfactory. And in America, 
a pioneer community, where the general security was 
not so liable to be impaired because of sparsely settled 
communities, the principle of no liability unless fault 
was gradually left to die out. But as conditions in 
this country became more settled, as they are today, 
the old idea came to rebirth; and it is this new phase 
and its consequences in which our interest at present 
centers. For the conception of relation is intimately 
bound up with the idea of liability without fault. 

In the Granger cases,® decided more than twenty 
years ago, Mr. Justice Brewer, an individualist of the 
old school, as his colleague Mr. Justice Field, protested 
to putting the business of warehouses in a certain 
status, whereby they would be compelled to furnish 
such services on such reasonable rates as the legis- 
lature might prescribe, voicing his objection in these 
words: “It seems to me that the country is rapidly 
travelling the road which leads to the point where all 
freedom of contract and conduct will be lost.” Never- 
theless, if any practice has become well established in 
our law today it is that of requiring certain businesses, 
whether their owners willed so or not, to do and not 
to do certain things merely by virtue of their status. 
The persistence of hostility to this notion may be at- 
tributed in part to the laissez faire economics and in- 
dividualistic legal doctrines of the nineteenth century, 
which the judges permit to color their view of legis- 
lative policy and legislative enactments; and in part 
also to an archaic conception of the nature and purpose 
of the law—either that it is a body of legal principles 
and rules which human effort cannot consciously 
change, and that the law exists to secure the maximum 
of individual liberty, and not, as appears to be the 





5 Pound, The Scope and Purpose of Sociological Jurisprudence, 25, 
Harv. Law Review, 140-142. 

6 So an owner of a cow was held liable for trespass upon land, 
due to its being turned out of the pasture by a third person without 
the owner’s knowledge or consent, the court quoting from Blackstone 
as follows: “For if by his negligent keeping, they stray upon the 
land of another . . . the owner must answer in damages.” Here it is 


seen that the result is called negligence, to make it sopeee that the con- 
sequence flows from culpability. Noyes v. Colby, 80 N. 3. 


~ 


7 Baty, Vicarious Liability, 7. 

8 Injuries by Trespassing Animals, 82 Harv. L. Rev. 420; Juristic 
Theory and Constitutional Law, 33 Harv. Law Rev. 86. 

9 Munn v. Illinois, 94 U. S. 113 
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dominant view of the present, to secure a maximum of 
human wants with the least sacrifice of other human 
needs. 

Our whole law of workmen’s compensation is 
based upon the principle of liability without fault, or 
in other words, because of a certain status into which 
the employer has been placed, irrespective of his 
volition, certain duties and liabilities flow therefrom. 
The statutes dealing with this beneficent phase of the 
law usually provide for liability of employers, espe- 
cially in hazardous occupations, for death or injury of 
any employee due to conditions of such occupation in 
all cases in which the employee was not contributorily 
or wilfully negligent. Some of the more liberal stat- 
utes abolish contributory negligence, assumption of 
risk, and the fellow servant rule, as defenses for the 
employer.*® While the judiciary is gradually accepting 
this principle of a status of the employer and the em- 
ployee, regardless of their volition, yet the five to four 
decision of the Federal Supreme Court in Arizona 
Copper Company v. Hammer™ shows the tenacity 
of the older views inherited from the past. 

Moreover, in the gradually increasing output of 
the state legislatures with reference to minimum wages 
of workmen, the employer has been denied power or 
freedom to contract, because of the status into which 
the law has placed him.’* Although’ some twelve or 
more states now have minimum wage laws, this legis- 
lative reform has not been so widely adopted, when 
compared with that dealing with workmen’s compen- 
sation.’* Here again the views of the courts, that what 
was old was due process, led them to take a hostile 
attitude toward such innovations; although, as a mat- 
ter of fact, if the principle or criterion of age be taken, 
the farther back research is carried it is observed that 
in the time of Elizabeth wages were fixed by the 
justices of the peace themselves, while in colonial days 
in this country, wages as well as prices were quite 
generally prescribed by the provincial assemblies.’* 
And of course the rate of interest on capital was, and 
still is, prescribed. In recent times, of course, much 
opposition to minimum wage legislation was raised by 
the employers. For fixing the wage at a certain mini- 
mum, appears on the surface at least to be compelling 
the employer affirmatively to assist the working men 
to correct social evils which the employer has not di- 
rectly caused. However, in answer to this objection, 
it may be said that the employer who underpays is 
actually injuring his employees so far as their standard 
of living, or even a minimum subsistence level, is con- 
cerned; and the mass of evidence produced by 
sociologists clearly shows the need of such legislation 
if the race is to realize its highest aims, and if civiliza- 
tion is to progress. 

The basic doctrine underlying the law of public 
utilities is that of a relational duty to the public, or one 
based on the character of the business profession of 


10 Frankfurter, Hours of Labor and Realism, 29 Harv. L. Rev 
$53; Judicial Acceptance of Workmen’s Compensation, 29 Harv. L 
Rev. 199. 

11 The dissenting opinion of Mr. Justice McKenna is indicative 
of the present tendency: “There is menace in the present judgment to 
all rights, subjecting them unreservedly to conceptions of public policy.” 
What is meant is that the social interest in the general security must 
be the criterion to determine whether certain activities of men should 
be placed into the category of a status, rather than to permit them to 
exercise their will freely. 

12 Stettler v. O’Hara, 189 Pac. 743, affirmed by United States 
Supreme Court. 

13 Legislative Minimum Wage for Women and Minors, 28 Harv. 
L. Rev. 89. 

14 State Regulation of Prices under the Fourteenth Amendment, 
83 Harv. L. Rev. 888; Learned Hand, Due Process of Law and the 
Eight Hour Day, 21 Harv. L. Rev. 495. 
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his destinati onductor actually agreed to 
do so.?® 
So also as to the law of Insurance, we observe the 


relation imposing many duties 
part from their volition. In Ger- 
man Alliance I1 nce Co. v. Lewis,” it was held that 
a state statut zing the superintendent of in- 
surance to estal reasonable rates for fire insurance 
companies was titutional. This case certainly rang 
the death knell tract theories of liberty or anti- 
quated economic trines. Insurance is a necessity 
on the part of a great majority of the people, and being 
at the mercy of powerful corporations, the idea of a 
relation was here stressed also. Since the decision in 
the Kansas cas¢ urts have upheld state legislation 
of various ku h respect to insurance contracts 
in general, su restricting the business to corpora- 
tions, prescribit tandard policies, prohibiting dis- 
crimination, providing for increased recovery penalty 
in case of rate agreements, etc. 

While the law of landlord and tenant has always 
remained one of relationship of status, being inherited 
directly of course from feudalism, yet recently the idea 
of relation or status has received considerable en- 
largement by at least the Federal Supreme Court. In 
the rent cases coming up from the District of Columbia 


conception of statu 
on these business¢ 


15 The Relat Duty of the Public 


Service Company to its 

Public, 28 Harv. L. Rev. 62 

16 Boston, et I v. Hooker, 233 U. S. 97 

7 &. ss l 

1s 83 S. E. 59 & co 

9 Weirling v. St. I s, I. N. & S. R. 171 S. W. 901. The court 
particularly laid 1 stress on the idea of relation as opposed to 

ntract 
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and New York,™ the United States Supreme Court 
made large use of the idea of status in order to hold 
it constitutional for a state to prescribe reasonable 
rentals, regardless of the contract between landlord and 
tenant, and to deny to the owner power to eject the 
tenant at the termination of his lease. It is interesting 
to note in this connection how the Roman and Civil 
Law lawyers would have dealt with such a situation, 
and as likely before the decisions before mentioned, 
the lawyers in our own system would have done. Their 
solution would have been in terms of the will of the 
parties, the legal transaction being called a locatio 
operarum.’ This also undoubtedly would have been a 
method of legal reasoning or analysis employed by the 
earlier common law jurists, but certainly today the 
trend of the law seems to be away from the conception 
of volition toward status, especially with reference 
to landlord and tenant. Though severe criticism by the 
legal profession has been made of these recent rent 
cases, some extremists saying that it will lead to 
socialism, nevertheless when the decisions are viewed 
in connection with the general trend of the law to 
emphasize the conception of relation wherever public 
welfare is involved, no other result could have been 
reached. 

Likewise in other fields of the law, the doctrine of 
status is employed to work out rights and duties. For 
instance, contracts made between mortgagor and mort- 
gagee as to the sale of the equity of redemption will 
be given close scrutiny by the courts because of the 
status of the mortgagor, the courts saying that “a 
necessitous man is not a free man;” and therefore even 
though the mortgagor may have made a contract, hence 
involving act of will, to sell his equity, the courts may 
not give effect to it. So also in the contracts made be- 
tween trustee and cestui, principal and agent, husband 
and wife, promoter and corporation, partners inter se, 
and persons in other relationships, declarations of will 
may receive in the courts no effect, because the law has 
placed these individuals in a certain status to which 
the law annexes rights and duties. Moreover, when 
the question is regarding the tort liability of the owner 
of land, the question naturally arises whether the plain- 
tiff was a trespasser, a licensee, or an invitee, because 
once the relation or status is established, certain liabil- 
ities and degree of care result. 

Is this principle of emphasizing status and relation 
a wise one? By many, status is felt to he an archaic 
legal institution which in this day of progress we are 
supposed to have outgrown. And so some courts have 
held legislation unconstitutional which sought to pro- 
tect and enhance the position of the workingman, by 
giving him higher wages or bettering working condi- 
tions on the ground that he was not in the position of a 
serf who needed special protection.** But these are 
only prejudices inherited from the time when in- 
dividualism and Roman Law ideas of emphasis on will 
were dominant in the thought of the time. Today in 
urban and industrial communities, groups as well as 
individuals must be reckoned with. A leading jurist 
in America, who has emphasized the principles of 
the Sociological School of Jurisprudence, that the law 
should be a means and not merely an end, and that any 
legal doctrine or institution should be adopted by the 
law which leads appropriately toward this purpose, has 
said with reference to this conception of status, “We 
may perceive that in the idea of relation . . . we 


21 Hirsh v. Block, 41 Supreme Court R. 458; Marcus Brown 
Holding Co. v. Feldman, 41, Supreme Court, R. 465. 


22 State v. Haun, 59 Pac. 340; State v. Loomis, 225 W. 350. 





20 AMERICAN Bar ASSOCIATION JOURNAL 


have an institution of capital importance for the law 
of the future, a means of making our received legal 
tradition a living force for justice in the society of 
today and tomorrow.” ** 

If Maine’s generalization, that the progress of 
legal history has been from status to contract, be true 
only in the Roman and not in the Common law, what 
can be said is the course of legal process in our own 
system of law? As we have already observed, the 
tendency in common law countries is to bring certain 
fields of human activity within the realm of status or 
relation. This undoubtedly, as has been shown, places 
restrictions on volitional activity. In other fields of 
conduct, or even of contract and property, we find the 
law imposing many limitations in the interest of the 
individual and the social group. This is notably the 
case in limitations upon property, liberty of contract, 
waste of natural resources, and holding the state to a 
larger degree of tort liability. In the field of indus- 
trial struggles, especially where public welfare and 
safety are threatened and endangered, we observe a 
sentiment to preclude actions by labor groups, or by 
these united with capital, which augurs well not only 
for a more peaceful settlement of the strike and the 
boycott, but for preserving social peace and order. In 
the field of large aggregations of capital, we note a 
tendency not to condemn as illegal on the sole 
ground of gigantic size, as in the case of the re- 
cent decision by the Federal Supreme Court in 
the United States Steel case. In the field of 
procedural reform, in order to bring about a maxi- 
mum of justice, the objective is to give the courts 
greater freedom, either in permitting them to make 
their own rules of practice, or by the legis- 
lature passing a short Practice Act, laying down 
general or broad principles, leaving to the courts large 
discretion in suspending, adding, or modifying rules. 
In the delegation of powers to subordinate boards and 
commissions, the idea has long been abandoned that 
some metaphysical jural principle required this sepa- 
ration, in order to enhance the liberty of society and 
the individual ; the real reason for some separation of 
powers being to insure to all a maximum of justice 
in the satisfaction of human wants. So also in re- 
viewing the findings of these commissions and boards, 
the tendency appears to be that executive justice, if 
certain fundamental elements of hearing and notice are 
present, is equally efficacious as judicial or court justice 
in securing to individuals and property the interests 
which they may validly make. 

From these tendencies of the law, in its various 
fields, it may be reasonably inferred that there is an 
attempt to give an increasingly greater recognition to 
securing by the law of a maximum of individual and 
social wants. The underlying conception in the law 
as well as in other modes of social control seems to 
be that mankind is moving toward some future goal of 
not only more perfect human relations, but also of a 
more complete control over external physical environ- 
ment. The old law, under the conception that the ideal 
society was in the past, faced toward the past; the law 
of the present, under the general prevalent notion of 
evolution and development, believes the ideal society is 
yet in the future, and hence its gaze is toward the fu- 
ture, toward progress. This means elimination of 
much in the law which has been inherited if it no longer 
functions today, but at the same time it may mean 
emphasis and retention of those ideas and legal con- 


28 Roscoe Pound, The End of Law as Developed in Juristic 
Thought, 30 Harv. Law Rev. 221 





ceptions which function equally well today. There is 
no escaping the conclusion that certain doctrines and 
institutions of the law have inherent worth and valid- 
ity, giving much support to the tenets of the recent 
Revival of the Natural Law School in France or to the 
conception of Stammler of a natural law with a vary- 
ing content. This is true of the conception of relation 
or status, now coming back so prominently into our 
law ; and other doctrines, such as constructive trust in 
the common law and excluding the unworthy heir or 
an implied hypothecation in the Civil Law. The mere 
fact of a doctrine being ancient should not be a ground 
of rejecting it; if it has utilitarian or pragmatic value, 
it should be retained and employed. 

This, then, seems to be the direction that legal his- 
tory and legal institutions at present appear to be tak- 
ing, namely, that of an attempt to realize a maximum 
of human wants in order to reach a higher degree of 
civilization, the latter including more perfect adjust- 
ment of human beings to one another, and an increas- 
ing control and dominance by mankind over external 
nature to conserve their needs. The former involves 
a consideration of human beings as ends in themselves, 
or as Kant said, “a kingdom of ends,” for which the 
law is to be a means, leads to limitations imposed by 
the law on the acquisition and use of property, reform 
of legal procedure in order to get at the substan 
tive merits of the controversy, and finally, more ef- 
ficient governmental relations to industry through 
creation of boards and commissions. These seem at 
present the more pressing needs. But increasing con 
trol over nature, which is the second branch of civil- 
ization, must likewise not be overlooked. Hence, in 
order to realize this objective, the goods and natural 
resources of society must be more evenly distributed, 
either through ownership or power of control without 
ownership, involving in some instances a change from 
res nulliuus or res communes into res publicae, as is 
being done in some states today in case of water and 
oil. 

It must never be forgotten that the law is but one 
form of social control, like religion, general ethics, and 
the State. The reason for the existence of the law and 
the State is, not that they protect certain so-called 
“natural rights,” which are supposed to run back and 
above all constitutions, but that they recognize and 
protect thraugh legal rights certain interests which 
subjects or citizens of the body politic may have, being 
furthered by the law in order to advance civilization 
Dealing primarily with external acts, instead of with 
thought and feeling, as do religion and morals, the law 
meets a need of which they are incapable. If it does 
this through recognition of a status in some instances, 
its objective is to improve the relations between human 
beings and to enable them to master and control 
physical nature. This is the goal of the law, rather 
than some superficial one of from “status to contract.” 


Foreign Jurists’ Association at Paris 


On October 24, 1921, an organization, known as 
the “Association of Foreign Jurists” ( (Association 
des Juristes Etrangers) was founded at Paris, with the 
main object of defining before the French official world 
the status of properly qualified legal practitioners es- 
tablished in France. The chief qualifications for mem- 
bership are admission to practise in a foreign country 
as barrister or counselor at law, attorney or solicitor, 
good reputation and a minimum period of practice 
in France or certain French qualifications 
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NATIONAL CONVENTION OF BAR ASSOCIATIONS 








Program of Legal Education Conference Shows Phases of Important Subject to Be Discussed 
at Washington Meeting February 23-24. 


HE mid-winter session of the Conference of 
T Bar Associations which meets February 23rd 

and 24th in Washington, D. C., to consider the 
\merican Bar Association’s proposals on legal educa- 
tion promises to be a most notable gathering of lawyers 
both on account of th subject to be discussed and the 
representative character of those who are to attend. 

The American Bar Association itself will be rep- 
resented by its full quota of five delegates and five 
ilternates, and the Conference is now assured that 
every State Bar Association will send a delegation and 
that the number of local bar associations represented 
will probably reach a hundred or more. 

By means of Conference of Bar Association 
Delegates which v created by the American Bar 
\ssociation in 1915 that Association has unified and 
brought into comn co-operation all the Bar Asso- 
ciations of the country and in this way has made itself 
1 truly national institution 

While the privileges of the floor will be confined to 
the official delegations, the Conference of Bar Associa- 
tion Delegates has extended an invitation to all the 
members of the American Bar Association to attend 
the Conference as guests \rrangements have been 
made for their registration at the Conference head- 
quarters and given tickets admitting them to the ses- 
sions of the Conference. The members of the Amer- 
ican Bar Association will also be given an opportunity 
to attend the conference dinner at which the Chief 
Justice, the Secretary of State, the Attorney General 
and other distinguished members of the bar are to 
speak. 

The Conferet is also made notable by the fact 
that at the invitation of Judge Clarence N. Goodwin, 
the Chairman of the Conference, the Chief Justice of 
the United States, the Secretary of State and former 
Ambassador John W. Davis will preside over its ses- 
sions and the opening address will be made by the 
Honorable Elihu Root. The President of the Amer- 
ican Bar Association, Cordenio A. Severance, will 
act as toastmaster at the dinner which will close 
the Conference 

Preceding the evening Thursday, 
Februarv 23rd, the Chairman of the Conference and 
Mrs. Goodwin will give a dinner party of thirty in 
compliment to the Chief Justice and Mrs. Taft at the 


ie 
Shoreham Hotel, and at the same time and place 


session of 


other dinners will be given in honor of the 
Secretary of State and Mrs. Hughes and other dis- 
tinguished guests of the Conference. Arrangements 


have been made which will permit all delegates who 
desire to do so to give or make up among themselves 
other dinner parties in connection with those noted. 

After the dinner the guests will go immediately 
to the evening session, which will be addressed by Dr. 
William H. Welch of Johns Hopkins University. It 
is expected that some time during the Conference the 
lelegates will be received by the President at the White 
House. President Angell of Yale University is to 
address the Conference on “Education.” The wide- 
spread interest 


he Conference shows a deep con- 


sciousness of the fact that the future of the bar de- 
pends in large part on the standards of education and 
fitness prescribed for admission. 


Outstanding Features of Program 


Preliminary College Education.—Those who at- 
tended the Cincinnati meeting of The American 
Bar Association know that pre-legal education is a 
subject which calls for earnest discussion. The 
\merican Bar Association has recorded itself as in 
favor of requiring at least two years of study in a 
college as a condition of admission to all law 
schools. 

At the Conference the opportunities for the 
ambitious boy with brains to get a college educa- 
tion will be presented and discussed. The mental 
and spiritual equipment received in college will be 
taken up and its value considered. The effect of 
this equipment upon a law student will be the sub- 
ject of discussion, introduced like the other discus- 
sions, by a paper read by a student of the subject. 

The Need for a Law School Education—The 
changes in the practice of law which have destroyed 
the usefulness of the preceptorship system will be 
outlined and the need for a law-school education 
considered. Part-time law school training will be 
taken up, with special reference to the necessity for 
making the bar accessible to every economic class 
in the community. In this connection the Confer- 
ence will consider the differences and the analogies 
between the professions of law and of medicine. 

A Substitute for the Preceptorship System.—In 
the days of the preceptorship system, a man who 
studied in the office of a high-minded practising 
lawyer came daily in personal touch with his pre- 
ceptor, and thus was enabled to acquire a strong 
sense of social obligation and a sympathetic under 
standing of the ethics of the profession. In the 
modern law school this is possible only in so far 
as the members of the faculty are able to form per- 
sonal relations with a large student body. 

Can a system be devised to meet this evil? How 
can the bar associations help? How can the law 
schools cooperate ? 

Part of the time of the Conference will be de- 
voted to these questions. 

Vigorous Action Is Contemplated.—The Confer- 
ence will not be simply a forum for the exchange 
of views. It is designed to give the freest possible 
scope to discussion and then to agree upon a con 
structive program with respect to legal education 
and upon the machinery to carry that program for 
ward. Continued cooperation between the Ameri- 
can Bar Association and the state and local asso- 
ciations will be necessary, so that the machinery 
will necessarily be joint machinery calculated to 
promote a joint enterprise. 

The tentative program prepared by the com- 
mittee in charge contemplates the introduction of 
each subjéct by a short paper or prepared address 
This will be followed by general discussion. At the 
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final session action will be taken upon the various 

propositions which will have been laid before the 

Conference. Following is the program in detail: 

Place of Meeting 
All meetings will be held in the auditorium of 
the American Red Cross Society Building, Wash- 

ington, D. C. 

Thursday Morning, February 23: 

Hon. Clarence N. Goodwin, Chairman of the Con- 
ference of Bar Association Delegates, presiding. 
10:30 A. M. 

Roll Call. 

Organization of Conference. 

Opening address by Hon. Elihu Root: “The Resolu- 
tions adopted by the American Bar Associ- 
ation.” 

12:30 P. M. 

Informal luncheon in the Red Cross Society Build- 
ing. 

Thursday Afternoon, February 23: 
Hon. William H. Taft, presiding. 
1:30 P. M. 

General subject: Preliminary Education. 

Topics for discussion: 

1. The justification of the proposed requirement 
of at least two years of college experience and 
training, in view of the technical education nec- 
essary to make an efficient lawyer. 

2. The effect of college experience and training in 
developing the desire and the ability to under- 
stand and maintain high ideals of professional 
conduct. 

3. The economic conditions and educational op- 
portunities in the United States which enable 
the ambitious boy of slender means to obtain 
at least two years of college training. 

Introductory papers: by Samuel Williston of Mas- 
sachusetts, Topic No. 1; Silas H. Strawn of 
Illinois, Topic No. 2; James B. Angell, Presi- 
dent of Yale University, Topic No. 3. 

Thursday Evening, February 23: 
Hon. John W. Davis, presiding. 
8:30 P. M. 

Address by Dr. William H. Welch, Professor of 
Pathology, Johns-Hopkins University:, “The 
Part Played by the Medical Associations in 
Recent Advances in Medical Education.” 

Friday Morning, February 24: 
Hon. Charles E. Hughes, presiding. 
10:00 A. M. 

General subject: Technical Education 

Topics for discussion : 

4. The technical education 
a lawyer to serve the public 

5. The failure of the law office to give an adequate 
technical education. 

6. The part-time law school, and its place in legal 
education. 

7. A method of bringing law school students in 
touch with practising lawyers of high profes 
sional ideals. 

Introductory papers: by James Byrne of New York, 
Topic No. 4; Hon. George E. Price of West 
Virginia, Topic No. 5; Hon. Oscar Hallam, 


necessary to enable 


Justice of the Supreme Court of Minnesota, 
Topic No. 6; William Draper Lewis of Penn- 
sylvania, Topic No. 7. 

1:00 P.M 


Informal luncheon in the Red Cross Society Build 


ing. 


Friday Afternoon, February 24: 
Hon. Elihu Root, presiding. 
3:00 P. M. 

Final meeting. 

Completion of discussions. 

Adoption of resolutions. 

Adjournment. 

Friday Evening, February 24: 
7:00 P. M, 

Dinner for delegates and members of their families 
at Wardman Park Hotel. Cordenio A. Sever- 
ance, President of the American Bar Associa- 
tion, presiding. 

Note: If the President is in Washington during 
the Conference, it is expected that he will re- 
ceive the delegates. 


Delegates when they arrive will please register at 
the office of the Secretary of the Conference 
in the Red Cross Society Building. Tickets for 
the luncheons and for the dinner will be sold at 
the same place. 

Chairman of Local Washington Reception Com 
mittee, Hon. H. N. Daugherty, Attorney General 
of the United States. : 







National Conference of Commissioners on 
Uniform State Laws 

The mid-winter meeting of the Executive Com- 
mittee of the National Conference of Commissioners 
on Uniform State Laws was held at the Tampa Bay 
Hotel, Tampa, Fla., Jan. 9th and 10th. The follow- 
ing members of the Committee were present: the 
Chairman, Gen. Nathan William MacChesney of Chi 
cago; the Secretary, Professor E. A. Gilmore of Wis- 
consin; Hon. W. O. Hart of New Orleans; the Treas- 
urer, Hon. George B. Young of Vermont; Hon 
Eugene C. Massie of Virginia; Hon. A. T. Stovall of 
Mississippi; Hon. George E. Beers of Connecticut. 

The Committee among other things considered the 
budget for the ensuing year. Appropriations were 
made for the committees on the following subjects: 
Uniform Aviation Act, Joint Parental Guardianship 
\ct, Chattel Mortgage Act, General Mortgage Act, 
Declaratory Judgments Act, Incorporation Act. These 
committees and others will submit drafts of acts for 
consideration at the next Annual Conference to be held 
during the week just preceding the annual meeting of 
the American Bar Association. 

On account of his recent appointment as Vice 
Governor General of the Philippine Islands, Professor 
Gilmore resigned as Secretary of the Conference and 
Hon. John B. Sanborn of Wisconsin was elected to 


fill out the unexpired term. 


Chief Justice White’s Place in History 


“Logical and penetrating in intellect, bold in 


thought and tenacious in conviction, lofty and unselfish 
in his devotion to his country it is not too much to say 
that none of those who have occupied that great seat 
have filled it more worthily ; and when his sculptured 
presentment comes to join those of his predecessors 
on the walls of this historic chamber even that im- 
mortal company will be the richer for his presence.” 
—From address of Hon. John W. Davis at meeting in 


Washington in memory of the late Chief Justice White 
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REVIEW OF RECENT SUPREME COURT DECISIONS 








Venue of Action Against Carriers Under Federal Control—Subcontractors on Federal Work 
—Special Assessments for Local Improvements—Enforcement of Decisions of Interstate 


Commerce Commission—Arbitrary or Unreasonable Order of Same 
laxation of Stock Exchange Membership — Conformity of Practice 
—Interstate Commerce and Restriction of Manufacture—Power of 


Joinder 
Statute 


‘raudulent 





Municipal Corporations to Own and Fix Rates for Public Utilities 





By Epcar BRONSON 


Carriers (under Federal Control).—Venue of 
Suits Against 
Alabama Vicksburg R. Co. 
Ops., p. 15. 

Suit to rec damages for personal injuries was 
brought in the circuit court of Hinds county, Missis- 
sippi, against a railroad then under Federal control. 
The company pleaded in abatement Order No. 18 of 
the Director General of Railroads which prohibits the 
bringing of such suits in the court for any other district 
than that in whicl 


v. Journey, Adv. 


h the plaintiff had resided or in 
which the alleged cause of action arose, and averred 
that the plaintiff was not a resident of Hinds county 
when the alleged injury occurred and that the cause 


of action did not arise in that county. 
A demurrer to this plea was sustained, plaintiff 
recovered a verdict, and judgment thereon was af- 


firmed by the Su reme Court of Mississippi. The 
case was taken - Federal Supreme Court by both 
certiorari and writ of error. The former was held 
to be the proper procedure and the writ of error was 
dismissed. 

Mr. Justice Brandeis delivered the opinion of the 
court and on the main question, the learned justice 
said : 

The supreme court of Mississippi overruled the plea 
in abatement on the ground that Order No. 18 exceeded 
the powers conferred by Congress on the President and by 
him on the Dire r General. Whether the state court 
erred in so holding is the only question before us. That 
it did err is cle m win it we said in Missouri P. R. Co. 


Ault . d ided ice entry of the judgment under 
review ection 10 « Federal Control Act of March 
21, 1918, permitte .o pe acetate of liabilities against 


carriers while under Federal control only “in so far as not 
inconsistent with any order of the President.” It 
was within t wers of the Director General to pre- 


scribe the venue of suits; and the facts set forth in the 
order show both the occasion for it and that the venue 
prescribed was reasonable. 
The judgment was accordingly reversed. Mr. J. 
Blanc Monroe argued the case for the railway com- 
pany and Mr. Robert B. Mayes for the plaintiff below. 





Contracts.—Subcontractors 
Hunt, Exr. Weighel, deceased, v. United States, 
Adv. Ops., p. ll 


Weighel ntracted with the United States to 
transport mail between designated points in Chicago 
for a term of four years. He made a subcontract with 
one Travis to do all the work, and notified the postal 
authorities of the subletting. During the entire term 


Travis performed all the work and was recognized 
as a subcontra 
copy of the sul 
The government 
tract trom time to 


‘tor performing Weighel’s work, but no 
ontract was filed with the department. 
paid all the sums due under the con- 
time to Weighel, who settled with 


TOLMAN 


Travis. After the contract had been awarded and the 
work carried on for several months, the Postmaster 
General ordered Weighel to perform certain mail serv- 
ice from and to street cars, claiming it to be within the 
scope of the contract, but Weighel claimed it was 
not, performed it (through Travis) under protest and 
notified government that compensation therefor would 
be demanded. The Court of Claims held that the 
service was extra the contract and found that its value 
was $52,327.60, but decided that because Travis per- 
formed all the extra service, Weighel’s executor could 
not recover. 

Mr. Justice Clarke delivered the opinion of the 
court and concurred with the lower court in holding 
that the work was additional to that specified in the 
contract. The learned justice stated the position taken 
by that court as follows: 

The finding of the court of claims is that while the 
government had notice that Weighel had sublet his con- 
tract, and while in practice it recognized Travis as a 
subcontractor, yet no copy of the subcontract was filed 
with the Department, as is provided for in 22 Stat. at L. 
chap. 116, pp. 53, 54, but that, on the contrary, Travis 
certified to the Postmaster General that he did not intend 
that “the contract should be filed for recognition by the 
department, or as a lien against the pay of the contractor.” 

Calling attention to the fact that while the gov- 
ernment accepted service from Travers it consist- 
ently retained its contract relation with Weighel 
during the entire four years, he said: 

The government did not have, and did not by any 
implication recognize, any contractual relations whatever 
with Travis, and if he had failed in performing it, would 
not have had any right of action against him, for the 
subletting of such a contract was forbidden by statute, 
except with the consent in writing of the Postmaster Gen- 
eral, which was never given. Weighel was the only 
person legally bound to perform the original contract; 
it was from him that the government demanded the extra 
service, and under the facts found by the lower court the 
obligation to pay for that service was to him, whether 
he performed it personally or through another. The gov- 
ernment accepted performance of the extra service by 
Travis precisely as it accepted performance by him of the 
obligation under the original contract, and the law re- 
quires payment to Weighel for the former as much as it 
required the payment which was made to him for the latter. 

The judgment of the Court of Claims was accord- 
ingly reversed and the case remanded. 

Messrs. Albert Chester Travis, A. R. Serven and 
Burt E. Barlow argued the case for the executor, and 
Assistant Attorney General Lovett for the government. 





Corporate Stock—Levy and Sale of 
Yazoo & Mississippi Valley Railroad Co. v. 
Clarksdale, Adv. Ops. p 
The city of Clarksdale, Mississippi, in 1891, issued 
$25,000 of its bonds in aid of the construction of a 
railroad and in consideration thereof received from 
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the railroad company 250 shares of its capital stock. 
In 1897 a judgment was recovered against the city for 
$3,058.13 unpaid interest on said bonds. The judg- 
ment creditor levied on the 250 shares of railroad stock, 
which were then in custody of a bank, bought them 
in at marshal’s sale for $100, which was credited on 
the judgment, and obtained possession of the stock 
from the bank. In 1898 the city effected a settlement 
with the bond holders, by which they waived interest 
and costs and the city paid the principal. No mention 
was made of the stock in the settlement. In 1904 the 
judgment creditor sold the stock to an investment 
company for $2,770 and transferred the certificate to 
that company. The value of the stock, which was little 
or nothing at the time of the judgment and com- 
promise, had greatly enhanced and at the time of the 
institution of this litigation was alleged to be $75,000. 

The city filed its bill in a state court to compel 
the railroad company (which had been reorganized and 
consolidated) to recognize the city’s ownership of this 
stock and to issue to it stock of the consolidated com- 
pany in lieu thereof. The investment company was 
made a party defendant to this bill, after the answer 
of the railroad company had revealed its ownership 
and the real contest became one between the city and 
that company. 

The state chancery court and the state supreme 
court declared the marshal’s sale of the stock void, be- 
cause of his failure to comply with the laws of Missis- 
sippi concerning executions and sales. His return 
recited that he sold the stock at the door of the Fed- 
eral court and postoffice building, whereas the state 
statute provides that judgment sales should be held at 
the door of the country court house, and the decisions 
of those courts were sought to be reviewed both by 
writ of error and by certiorari. 

Mr. Chief Justice Taft delivered the opinion of the 
court, and after stating the facts and the course of the 
litigation below, and holding certiorari and not writ 
of error to be the appropriate method of review, said: 

Counsel for the city attack the sale chiefly on two 

grounds: First, that the levy was void because made on 
a mere muniment or indicium of title to the stock, the 
certificate, and not on the stock itself; and second, that the 
sale was void because not made at the county courthouse, 
as required by the laws of Mississippi 

The Chief Justice declared that in applying the 
law of Mississippi to the validity of the sale, the court 
must be governed by Secs. 714 and 916 of the Revised 
Statutes. The former of these is the familiar statute 
of conformity of practice in the courts of the United 
States (other than in equity and admiralty causes) 
with the practice obtaining in the local state courts ; 
the second is the equally familiar provision giving to 
Federal judgment creditors similar remedies to en- 
force their judgments by execution or otherwise as 
those which might be given by state laws. 

Counsel for the city also relied upon the act which 
provided in its first section, 

“that all real estate or any interest in land sold under any 
order or decree of any United States court shall be sold at 
public sale at the courthouse of the county, parish or city 
in which the property, or the greater part thereof, is lo- 


cated, or upon the premises, as the court rendering such 
order or decree of sale may direct.” 


and in its second section, 


“that all personal property sold under any order or decree 
of any court of the United States shall be sold as provided 
in the first section of this act, unless, in the opinion of the 
court rendering such order, or decree, it would be best to 
sell it in some other manner.” 


Construing these several acts, and applying them 
to the facts in the instant case the learned Chief Justice 
said: 

_ We think that the language of this act limits its ap- 
plication to judicial sales made under order or decree of 
the court, and requiring confirmation by the court for their 
validity, and that it does not extend to sales under com- 
mon-law executions which issue by mere praecipe of the 
judgment creditor on the judgment, without order of the 
court, and in which the levy and sale of the marshal are 
ministerial, do not need confirmation to give fens. ‘effect 
and only come under judicial supervision on complaint of 
either party. 


Taking up next the question of the validity of the 
levy which had been attacked because the procedure 
of the marshal was confessedly not in accordance with 
the present provisions of the law of the state in 
regard to levies on shares of capital stock, the Chief 


Justice said: 


Section 916 gives to the judgment creditor “similar 
remedies . . . by execution . . . as are now pri 
vided in like causes by the laws of the state in which such 
court is held, or by any such laws hereafter enacted which 
may be adopted by general rules of such circuit of dis 
trict court.” . . . The law of Mississippi applicable to 
this subject matter, therefore, is the law which was it 
force at that date, unless the United States court for the 
northern district of Missouri has since adopted, by gen- 
eral rules, later state law. We are not advised that it has 
done so. 

The law of Mississippi in 1872 as to levies on 
stocks was quoted and analyzed and compared with 
the present law of that state and it was held that the 
procedure was in substantial compliance with the law 
of 1872 and the levy valid. 

On the question of the place of the sale as affect 
ing its legality, the Chief Justice said: 

The chief objection of respondent is to the place of 
sale, which was at the western door of the United States 
courthouse for the western district of Mississippi, in the 
town of Oxford. Counsel for respondent contend that, 
under the Mississippi statute, the place of the sale should 
have been at the courthouse of Coahoma county, at Clarks 
dale, the county of the judgment debtor, and where the 
certificate of stock was levied on, and that the sale at the 
courthouse of the United States, ‘where the judgment was 
entered and execution issued, was void. 

The learned Chief Justice cited the statute of Mis- 
sissippi on this point, reviewed the decisions of the 
supreme court, and showed that while in the case of the 
sale of realty strict compliance with the statute as to 
the place of sale was absolutely necessary, the rule 
was relaxed as to the sale of personalty, and said: 

With respect to goods and chattels, however, the sale 
at the place fixed by statute has not been regarded as so 
essential as compliance with the requirement that the 
officer selling them shall have the goods in view of the 
buyers . . . and yet, the authorities are divided on the 
question whether a departure from this requirement ren- 
ders the sale of personalty void. 

Section 914 requires that the proceedings in common 
law cases in the Federal court shall conform to those of 
state courts “as near as may be.” Section 916 gives the 
judgment creditor remedies on common-law executions 
“similar” to those of the state court. These qualifying 
words recognize the necessity for some play in adapting 
the state procedure to the practice of the Federal courts 

. . It is but a reasonable and obvious c msequence 

that the place of the proceedings generally shal 

the Federal courthouse instead of at the state cou 
The inconvenience and danger of injustice to the judg 
ment debtor in having his land sold at the Federal court 
house when it may lie at a great distance from there, in a 
remote county of the state, furnish strong reason why 
Federal and other courts should hold compliance \ 
injunction of the state laws as to the place of 
realty indispensable to its validity. But in case of goods 
and chattels which, after seizure and levy, can be viewed 
by bidders as well at a Federal courthouse, as at a state 
courthouse, there is little ground for holding that such 
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ales, lik t ngs under its authority, may not 
properly rt at the place where the court 
sits. . . 

For reasons given, we hold that the sale of the 250 
shares of stock to t Pacific Improvement Company 
vested a good titl 

The decree of the Supreme Court of Mississippi 


remanded for 
nformity with the opinion. 

1ed by Mr. H. D. Minor for the 

railroad and investment companies and by Mr. Gerald 


1 


Fitz Gerald for the City of Clarksdale 


was accordingly reve and the cause 
further proceedi1 


The case was 


Interstate Commerce Commission.—(a) Judicial 
Review, Arbitrary or Unreasonable Order 


Louisiana & P Bluff Railway Co. v. United 
States Adv. O} p. 16 
The appellant railway company, owned by the 


Union Sawmill Comy 
connects the mill with th 


Dollar Junction. The trunk line at 


ad 


, serves it by a tap line which 

Missouri Pacific Railway at 
id the tap line joined 
in establishing joint rates from the mill to points on 
the trunk line and beyond. The large allowance of the 
joint rates given to the tap line was held by the Inter- 
state Commerce Commission to amount to a rebate to 
the Union Saw 1 to discriminate 


Company and to 
against the W1 Lumber Company, an independ- 








ent concern also served by the tap line. After pro- 
ceedings before the Commission which extended over 
many years (s« Tap Line Cases, 23 I. C. R. 277, 
549, 31 id 490, 34 id 116, 40 id 470 and 53 id 475) a 
supplemental order of that body limited the division 
which the tap line might receive for hauling lumber 
from the Union S$ nills to Dollar Junction to $3 per 
car. The railw ympany then brought this suit 
against the United States in the Federal District Court 


for Western Ark is to enjoin the enforcement of 
the ground that it deprived plaintiff of 
property without due process of law, was discrimina- 
tory and beyond the authority of the commission. The 
district court on the hearing dismissed the bill and the 


case came to the Supreme Court by appeal. 


the order on 


Mr. Justice Brandeis delivered the opinion of the 
court After re ving the facts of the case and dis- 
posing of preliminary questions of practice the learned 


justice said: 





e order is invalid ignores both 
the 1 é I re the Commission and 
the g W » order was made. The pro 
ceeding was one to remove unjust discrimination. The 


Commission’ based upon a consideration both 
of general conditior and of the particular situation. It 


finds that a f more than $3 a car for hauling the 
car from the | Sawmill plant to Dollar Junction 
would result i st discriminatior That the finding 
was supported | vidence we must assume in this pro- 
ceeding. And not only does plaintiff fail to show that 
the conclusion 1 hed was arbitrary; but additional find- 
ings in the report afford abundant reason why the out- 
of-line haul t e scales should not be allowed for in 
fixing the di t The Commission finds (53 Inters 
Com. Rep. 475 that “the evidence does not show that 
it is necessary t the shipments be weighed by the tap 
line rather t trunk line”; and (40 Inters. Com. 
Rep. 470, 47 llowing the larger division on these 
facts would pl t plaintiff in a more advantageous 
position than ar ther tap line it t territory perform- 
ing a s d would the way, iti the 
‘ of many t lines, for a relocation of their track 
scales 1 long back haul, and in that way 
» lay a s s or allowances very materially 

excess t " i bv the Commission tor the dis- 
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tance covered by a direct movement from the mill to the 

junction.” In other words, divisions that would operate 

as rebates. 

The judgment of the district court was accordingly 
affirmed. 

The case was argued by Mr. Luther M. Walter 
for the railway company, by Special Assistant Attor- 
ney General Esterline for the Government and by Mr. 
W. R. McFarland for the Interstate Commerce Com- 
mission. 


Interstate Commerce Commission.—(b) Enforce- 
ment of Decisions, Effect of Use of Wrong 
Method of Computation 

Pennsylvania Railroad Co. v. Weber. 
p. 27. 

This is the third appearance of the same important 
and protracted controversy in the highest court of the 
land. The history of the previous litigation can be 
found in 242 U. S. p. 89. 

The action is based on a reparation order of the 
Interstate Commerce Commission finding that the de- 
fendant railroad by its allotment of cars to other com- 
panies and its sale of cars in time of car-shortage had 
discriminated against plaintiff and given preferential 
treatment to its competitors. The Commission com- 
puted the plaintiff's damages at $21,094.35 with inter- 
est since January 28, 1907, and attached to its report a 
table (known as Exhibit 10) which set forth the 
method of calculation employed by the Commission 
both as to discrimination and resulting damages. On 
the prior trial of a suit brought to enforce this report 
and award the defendant produced a witness who tes- 
tified that the method of calculation employed by the 
Commission in Exhibit 10 was erroneous but the trial 
court refused to submit to the jury the question of the 
correctness of the table or to instruct them on that is- 
sue and a judgment was entered for the full amount 
of the award, the judgment was approved by the cir- 
cuit court of appeals, third circuit, and reversed and 
remanded by the Supreme court. 

At the last trial the report of the Commission and 
all the testimony before that body were introduced in 
evidence and the plaintiff produced also additional evi- 
dence on the question of discrimination, and the trial 
court charged the jury that the plaintiff might recover 
if the discrimination alleged and proved resulted in 
damages in the sum awarded by the commission, but 
that if Exhibit 10 was computed on a wrong basis (ex- 
plaining that issue fully) the finding of the Commis- 
sion would lose its effect as prima facie evidence and 
that they would be justified in finding a verdict for the 
plaintiff only if they should find from other evidence 
than Exhibit 10 proof of discrimination and damage. 
The charge fully explained to the jury the rules of law 
which should guide them in arriving at their own con- 
clusion and computation if Exhibit 10 were found by 
them to be erroneous. A verdict was entered for the 
full amount claimed, a judgment on the verdict was 
affirmed by the circuit court of appeals and the case 
came again before the Supreme court on writ of error. 

Mr. Justice Day delivered the opinion of the court. 
In less than two pages he marshals the history of this 
protracted and complex litigation and on the con- 
trolling question of the case the learned justice said: 


As there was substantial testimony in the record to 
support the finding of the Commission in awarding dam- 
ages in a sum at least equal tc the amount assessed by it, 
the principal question to be decided is: May a plaintiff re- 
cover in such circumstances in a suit based upon a repa- 
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ration order of the Interstate Commerce Commission 
when there is testimony fairly tending to show that re- 
covery was justified because of unfair practices in the 
distribution of coal cars in times of shortage, which prac- 
tices, as its report shows, were condemned by the Com- 
mission, although it may appear that the sum awarded by 
the Commission was actually based upon an erroneous 
calculation? . . 

That the Comailesion used a wrong basis in awarding 
damages, now that the whole record is before us, admits 
of no doubt. Indeed, the coincidence in the award made 
and the use of the percentage table shown in Exhibit No. 
10, is difficult to account for except upon the basis pointed 
out by the witness introduced by the defendant, whose 
testimony was made the basis of the request to charge 
the ay of which led to the reversal of the judgment 
in 242 U. S., supra. 

On the other hand, there is testimony tending t 
show that, had the cars been distributed upon a basis of 
general equality approved by the Commission, and with 
out resort to practices condemned by it, there would hav 
been cars enough to have furnished plaintiffs with a suff 
cient number to meet their trade and requirements during 
the period in question. Under the circumstances her 
shown, when the case is fairly and fully submitted, as it 








was in the charge of the judge to the jury, giving a cor 
rect basis upon which there might be a rec en of dam 
ages, and there is testimony tending to show damages in 
at least the sum awarded by the Commission, there is no 
prejudicial error because of the erroneous calculation of 
the Commission which was the basis of its award 


The judgment of the circuit court of appeals was 
affirmed. 

The case was argued by Mr. Henry.Wolf Bickle 
for the railroad and by Mr. William A. Glasgow Jr 
for the shipper. 


Interstate Commerce. (c)—Interference with, 
Restriction of Manufacture 

Crescent Cotton Oil Co. v. State of Mississippi, 
Adv. Ops. p. 55. 

A statute of the legislature of Mississippi pro 
hibits corporations, whether organized under the laws 
of that state, or authorized under laws thereof to 
do business therein, from owning or operating any 
cotton gin, when such corporation is interested in the 
manufacture of cotton seed oil or cotton seed meal. 

Plaintiff in error, a Tennessee corporation, prior 
to the passage of said act, owned and operated a cotton 
seed oil mill at Memphis and two cotton gins in Missis 
sippi. Disregarding the “Anti-Gin Act,” it continued 
to operate its two gins in Mississippi, and the state 
instituted a suit in equity in a county court which re- 
sulted in a decree that the act was constitutional and 
that the company was guilty of violating it. Drastic 
penalties were imposed, its rights to do intra-state 
business in Mississippi declared forfeited, the operation 
of its gins enjoined and ordered disposed of within 
ninety days. 

The decree was affirmed by the supreme court 
the state and the case brought to the Federal Supreme 
Court for review by writ of error 

Mr. Justice Clarke delivered the opinion of the 
court, and stated the main points of attack upon the 
constitutionality of the statute, and the conclusions 
of the court on those points, as follows: 

The plaintiff in error . . . here relies, for its de- 
fense, upon the unconstitutionality of the Anti-gin Act, 
which it asserts upon two grounds, viz: first, that, as ap 
plied to the plaintiff in error, it imposes a direct and ‘sul 
stantial, and therefore an unconstitutional, burden upon 
an instrumentality of interstate commerce; and, second, 
mildly, that, the act being applicable to corporations, and 
not to individuals, owning and operating cotton gins, it 








denies to the plaintiff in error the equal protection of the 
laws, and therefore offends against the Constitution of 
the United States. 

The separation of the : » seed from the fiber of the cot- 
ton, which is accomplished by the use of the cotton gin, 
is a short but important step in the manufacture of both 
the seed and the fiber into useful articles of commerce, 
but that manufacture is not commerce was held in Kidd 
v. Pearson, 128 U. S. 1, 20, (and other cases cited)...And 
the fact, of itself, that an article when in the process ot 
manufacture is intended for export to another state does 
not render it an article of interstate commerce. ; 
When the ginning is completed, the operator of the gin is 
free to purchase the seed or not; and, if it is purchas« 
to store it in Mississippi indefinitely, or to sell or use it in 
that state, or to ship it out of the state for use in another; 
and, under the cases cited, it is only in this last case, and 
after the seed has been committed to a c: arrier for inter- 
state transport, that it passes from the regulatory power 
of the state into interstate commerce and under the na- 
tional power. 

The application of these conclusions of law to the 


manufacturing operations of the cotton gins, whi 


have seen precede but are not a part of interstate 
merce, renders it quite impossible to consider them an in 
strumentality of such commerce, which is burdened by the 
Anti-gin Act, and the first contention of the plaintiff in 
error must be denied. 


com- 


In relation to the second point the learned Justice 


said: 


Where, as we have found in this case, a forei 
poration has no Federal right to continue to di 








bP) 
in a state, and where, as here, no contract right is inv Ived, 
and there is no employment by the Federal. government 
it is the settled law that a state may impose conditions, in 


its discretion, upon the right of such a corporation to do 
business within the state, even to the extent of excluding 


it altogether. . . . And in such case the inherent dif- 
ference between c rpc rations and natural persons is suffi- 
cient to sustain a classification making restrictions 





plicable to corporatic ns only. (Citing many cases.) 

This would be sufficient to dispose of this second con 
tention, but we may add that the law assailed was enacted 
by the state in the exercise of its police patel to prevent 
a practice conceived to be promotive of monopoly, with 
its attendant evils. It is clearly settled that any classifica- 
tion adopted by a state in the exercise of this power which 
has a reasonable basis, and is therefore not arbitrary, will 
be sustained against an attack based upon the equal pro- 
tection of the laws clause of the 14th Amendment, and 
also that every state of facts sufficient to sustain such 
classification which can be reasonably conceived of as hav- 
ing existed when the law was enacted will be as- 
sumed, — 

The record before us shows that before the law as- 
sailed was enacted, cotton gins had been operated in Mis 
sissippi by individuals as well as by corporations, but 
there is no showing that oil mills and cotton gins were 
both operated by an individual or by group i 
uals, and we think it may well be assumed, under the rule 
stated, that because of the larger capital required, and 
perhaps for other reasons, oil mills and cotton gins may 
have heen operated in that state only by corporations, and 
that for this reason the restraint of the evil aimed at by 
the act of the legislature could be accomplished by con- 
trolling corporations only. Assuming this to be the fact 
when the law was enacted, obviously the classification ob- 
jected to cannot be pronounced so without reasonable 
basis as to be arbitrary 











The judgment of the Supreme Court of Missis- 


sippi was affirmed. 


The case was argued by Mr. J. B. Harris for the 


Local Improvements.—Special Assessments, 
Due Process 


> 


Breiholz v. Supervisors Pocahontas County, Adv 
( ps., p. 12. 


oil company and by Mr. Frank Roberson, Attorney 
General of Mississippi. 


Conformably to the statutes of Iowa a system of 


drainage was adopted and constructed and an assess- 
ment to pay for this improvement was regularly levied 
on the lands within the district in proportion to the 
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benefits which each tract would derive from it. No 
question was 1 1 as to the validity and regularity 
of its original assessment. 

Two years later parts of the ditches became so 
filled up as to impair the 1 Iness of the system 
and the county board of supervisors adopted a 
resolution de ng that it was expedient that the 
drainage in ments should be “reopened, 
cleaned and otherwise repaired.” A contract was 
let to do this rk and assessment to pay tor the 
cost thereof \ I de upon the lands in the dis- 
trict in the sai proportion as that made to pay 
for the origi! 

This actio1 is taken under a statute of Iowa 
which provid ifter lrainage district shall 
have been est hed and improvement con- 
structed, 

“It shall t ity of the ird to keep the same in 
repair, and for rpose tl may cause the same to 
be enlarged, 1 i epened, widened, straightened, 
or lengthened better outlet The cost of such 
repairs or : 1 | paid by the board from the 
drainage fund of i lrainagé trict or by assess- 
ing and levying t st of sucl nge or repair upon the 
lands in the roportion that t original expenses 
and cost of ruction W l l 1 assessed, except 
where addit rig t of Way 1 I lire 1 or additional 
lands affe l | cases the board 
shall proceed,” ¢ g notice and ring as is otherwise 
provided 

The above quoted section of the statute contained 
no provision f notice to the land owners of such in- 
tended enlargement, reopening and repairs, nor tor 
any hearing at hich objection might be made 
either to the ng of the work or to the assessment 
to pay for it, and plaintiffs in ert contended that 
the failure to provide for such notice and hearing 
rendered the s« n unconstitutional for the reason 
that if enforced it would deprive them of their 
property without due process of law. 

‘he Supreme Court of Iowa held the statute and 
assessment both valid and the case was reviewed 
by writ of ert 

Mr. Justice Clarke delivered the opinion of the 
court and said 

The pr n of the section assailed, that the cost of 
repairs shall be assessed uy s of the district in 
the same pr tion that the original cost was assessed, 
since it nl T res a simp! cal lation to determine 
the amount of h assessment wl the cost of the im- 
provement is letermined, is a legislative declaration 
that the | be benefitted; and that, in such case, 
notice and he x before such a legislative determination 
are not nec« t is settled by many decisions of this 
court (citing : co : 

The only possible source n remaining is the 
committing to the board of supervisors the power to de- 
termine, I 1 | r, when repairs are 
necessary and the extent of them. But these are details 
of state administration with which the Federal authority 

ill not interfere, except, possibly, to prevent confiscation 

or spoliation, of which there is no suggestion in this case. 

The opinion of the Supreme Court lowa was 
quoted wit! proval as foll 

“The dut to keep the drainage system open and in 
repair) is one v is cont calling for supervision 
from dav t { th h, or, in the language 
of the " tit rk to be done may 
involve considerable expense or it may be a succession of 
petty repair h of which i mparatively inexpensive. 
To require each case the board must advertise the 
job and seek the lowest bidder (and hold hearings with 
respect to it) would be to hamper 1 prevent its efficient 
action without y corresponding benefit to the public.” 
(186 Iowa N. W. I 

In answer to the further objection that the statute 
was unconstitutional because it might be and was used 


as authorizing a new improvement and a new taking 
without notice, the learned Justice said: 
It is not necessary that we should consider whether 

a case can be imagined in which the ditches of a district 
might be enlarged, deepened, widened, and lengthened to 
an extent such as to constitute a new construction and a 
new taking of property, which would require a further 
notice and hearing before a new assessment for it could 
be constitutionally imposed, for we have no such case 
here. There was some widening of the ditches for the 
purpose of securing a better angle of repose for the sides, 
and some slight widening and deepening of the bottom at 
various points, for the purpose of getting a better fall and 
outlet for the water, but we quite agree with the two state 
courts that the changes made were of a character and 
extent fairly within the scope of a cleaning, alteration, and 
repair of the ditch system, and necessary to promote its 
usefulness. 

The judgment of the Supreme Court of Iowa was 
affirmed. The case was argued by Mr. Denis M. Kel- 
leher for plaintiff in error and by Messrs. F. C. Gil- 
christ and Robert Healy for the taxing authorities. 


Municipal Corporations—Power to Own and 
Operate Public Utilities and Fix Rates 

Springfield Gas & Electric Co. v. City of Spring- 
field, Adv. Ops. p. 38. 

The company filed its bill to enjoin the city from 
producing and selling electricity to private consumers 
without first filing schedules of rates and printing and 
posting the same as required by Secs. 33 and 34 of the 
Illinois Public Utilities Act. The bill was dismissed on 
demurrer by the court of first instance. An appeal was 
taken to the Supreme Court of Illinois, where the de- 
cree was first reversed and then on rehearing affirmed. 
The Public Utility Act and the Municipal Ownership 
Act were enacted by the Illinois General Assembly 
within a few days of each other and, according to the 
supreme court of the state, as parts of a single plan. 
The former exempts cities from its operation and the 
latter authorizes cities to own and operate public 
utilities, and to fix rates, which in the case of other 
public utility corporations are subject to the ap- 
proval of the state public utility commission. 
The plaintiff company contended the exception of 
municipal corporations from the Public Utility Act 
is void under the 14th Amendment and that the act 
should be enforced as if the exemption were not there. 

Mr. Justice Holmes delivered the opinion of the 
court and said: 

It might, perhaps, be a sufficient answer to the plain- 
tiff’s case that the supreme court has intimated, after care- 
ful consideration, that the Utilities Act must stand or fall 
as a whole, so that, if the plaintiff's attack upon the excep- 
tion were sustained, the whole statute would be inoperative 
and the only ground of the suit would fail. The plaintiff 
attempts to reargue the question, but upon this point the 
decision of the state court would be final and would con- 
trol. However, as the supreme court did not stop at that 
point, but, assuming that, under the law of Illinois, the 
plaintiff had a standing to demand the relief sought if its 
case was otherwise good, went on to decide the validity 
of the exception, we think it proper to follow the same 
course, and to deal with the constitutional question raised. 

Taking up the main question the learned Justice 


said: 


The plaintiff's argument, shortly stated, is that, in 
selling electricity, the city stands like any other party en- 
gaged in a commercial enterprise, and that to leave it 
free in the matter of charges while the plaintiff is sub- 
ject to the public utilities board is to deny to the plaintiff 
the equal protection of the laws. But we agree with the 
supreme court of the state that the difference between the 
two types of corporation warrants the different treatment 
that they have received. 

The private corporation, whatever its public duties, is 
organized for private ends, and may be presumed to intend 
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to make whatever profit the business will allow. The 
municipal corporation is allowed to go into the business 
only on the theory that thereby the public welfare will be 
subserved. So far as gain is an object, it is a gain to a 
public body, and must be used for public ends. Those who 
manage the work cannot lawfully make private profit their 
aim, as the plaintiff's directors not only may but must. 

On the question of the power of the municipal 
corporation to fix rates there was no challenge of the 
right of the legislature to authorize city councils to fix 
rates, but it was urged that since the city owned the 
plant in question, the city officers were disqualified by 
interest from the fixing of its own rates, at least while 
the rates of competing plants were submitted to the 
judgment of strangers. In reply to this contention the 
learned Justice declared: 

But a city council has no such interest in the city’s 
electric plant as to make it incompetent to fix the rates. 
Whatever the value of the distinction between the private 
and public functions of the municipality, the duty of its 
governing board in this respect, as we have said, is public 
and narrowly fixed by the act. The conduct of which the 
plaintiff complains is not extortion, but, on the contrary, 
charging rates that draw the plaintiff's customers away. 

>» » eae trouble with the plaintiff’s argument is that it 

attempts to go behind the interpretation that the supreme 
court has given to the acts concerned, and to overwork the 
delicate distinction between the private and public capaci- 
ties of municipal corporations. It is unnecessary to refer 
to the numerous cases upon classification by state laws in 
order to show that the distinction in question here is very 
far from being so arbitrary that we can pronounce it bad. 

The decree of the Supreme Court of Illinois was 
therefore affirmed. 

The case was argued by Messrs. Philip Barton 
Warren and Joseph S. Clark for the company and by 
Mr. Bayard Lacey Catron for the city. 


Patents—Validity and Infringement 

Hildreth vs. Mastoras, Adv. Op. p. 50. 

This case was before the Supreme Court on a 
writ of Certiorari to the Circuit Court of Appeals 
in the Ninth Circuit. 

The District Court of Oregon held the Dickin- 
son patent No. 831,501 for a candy pulling machine 
valid and infringed and granted an injunction. On 
appeal, the Circuit Court of Appeals for the Ninth 
Circuit reversed the decree of the District Court 
and held the claim of the patent to be so limited 
by a prior patent as not to cover the defendant’s 
device made under a subsequent patent. 

Previously the Circuit Court of Appeals for the 
Fourth Circuit had held the Dickinson patent valid 
and infringed. 

While the patent was pending in the Patent 
Office an interference was declared between six 
applications. The controversy was strenuously 
contested and carried to the Court of Appeals of the 
District of Columbia where the Dickinson invention 
was treated as a primary or generic one. The con- 
troversy involved, among other issues that of the 
operatives of the Dickinson device. Mr. Chief Justice 
Taft delivered the opinion of the court. 

The opinion refers to the advancement of candy 
pulling machines over the old method of pulling 
candy by hand which has revolutionized the art of 
candy making. Respondent, Mastoras, was_for 
some time a licensee of petitioner Hildreth until he 


made and used his present machine. 
It appears in the opinion that the Dickinson 
structure was the first practical machine. 
point the Chief Justice said: 
The Firchau device never, so far as appears in the rec- 
ord, made candy experimentally or otherwise. 


On this 


Indeed, no 


candy was commercially pulled by machine before or after 
the issuing of the Firchau patent in 1893 until the intro- 
duction of the Dickinson principle, nine or ten years 
as dia a 

The htery of the art shows that Dickinson took the 
important but long-delayed and therefore not obvious step 
from the pulling of candy by two hands, guided by a human 
mind and will, to the performance of the same function by 
machine. The ultimate effect of this step, with the me- 
chanical or patentable improvements of his device, was 
to make candy-pulling more sanitary, to reduce its cost 
to one-tenth of what it had been before him, and to enlarge 
the field of the art. He was, therefore, a pioneer. 

As to the contention that the Dickinson ma- 
chine was inoperable,—a conclusion forming in part 
the basis of the decision of the Ninth Circuit of the 
Court of Appeals, the court disagreed with the 
Circuit Court and sustained the finding of the Dis- 
trict Judge who had the working model and the 
witnesses before him. Specifically the court de- 
clares: 

It is not necessary, in order to sustain a generic patent, 
to show that the device is a commercial success. The 
machine patented may be imperfect in its operation; but 
if it embodies the generic principle and works, that is, if it 
actually and mechanically performs, though only in a 
crude way, the important function by which it makes the 
substantial change claimed for it in the art, it is enough. 

Passing to the question of infringement, the 
learned Chief Justice observed that every demand 
of the first claim of the patent in suit can be traced 
in the Langer machine used by defendant; the 
arrangement of one element of the Langer device 
being better than Dickinson’s, but the principle of 
the operation being the same. 

Counsel for respondent urged that the trough 
for holding the candy was a necessary element of 
the patented structure and that no trough is shown 
in respondent’s device. But the court directs at- 
tention to the specification of the Dickinson patent 
wherein the patentee says he shows a trough for 
supporting the candy, but any suitable support may 
be used. Two of the machines which were in inter- 
ference in the Patent Office with petitioner’s 
patentee had pins set in a horizontal instead of an 
upright position and thus the candy needed no 
trough support but rested on the pins themselves. 

As to the effect of this, it is stated: 

Doubtless this was an improvement which was perhaps 
patentable, but none of the tribunals in the Patent Office 
proceedings deemed this to be more than an improved 
equivalent of the trough which did not take these ma- 
chines out of the domination of the claims awarded to 
Dickinson. As the Dickinson patent is a generic patent, 
the doctrine of broad equivalents properly applies here. 

The judgment of the Circuit Court of Appeals 
was reversed and that of the District Court affirmed. 

The case was argued for Hildreth by Mr. 
Frederick D. McKenney and Mr. George P. Dike, 
and for the respondent by Mr. Joseph L. Atkins, and 
W. A. Robbins. 


Practice.—Removal, Separable Controversy, 
Fraudulent Joinder 

Wilson v. Republic Iron & Steel Co., et al. Adv. 
Ops. p. 22. 

This was an action brought in an Alabama state 
court by an employee against his employer and a co- 
employee to recover for injuries sustained by reason of 
his compliance with an order alleged to have been neg- 
ligently given to him by a co-employee. The employ- 
er’s liability was based on an Alabama statute and that 
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of the co-employee on the common law. The complaint 
contained a single count and charged the defendants 
with joint negligence. 

The employer, a New Jersey corporation, filed a 
petition to remove the cause to the Federal court on 
the ground that the co-employee, a resident of Ala- 
bama, was joined as defendant for the fraudulent pur- 
pose of preventing removal of the cause to the federal 
court, that the employee had previously sued the em- 
ployer in the district court and had taken a voluntary 
nonsuit because it appeared on the trial that, on the 
evidence then presented he was likely to receive an ad- 
verse decision. 

Shortly after the removal the plaintiff filed in the 
district court a motion to remand. This motion chal- 
lenged the jurisdiction of the district court on the 
grounds that one of the defendants, the co-employee, 
was a citizen of the same state as the plaintiff, and that 
the removal was taken for delay, but the plaintiff did 
not traverse or take issue with any of the allegations of 
the petition for removal. The motion to remand was 
heard and denied. Thé employer then moved for an 
order requiring the plaintiff within a fixed time to pay 
the costs in the prior action brought by him in the 
district court and there dismissed on his motion, and 
on the expiration of the time fixed and the refusal of 
the plaintiff to pay the costs in the other suit, this suit 
was dismissed 

To review the jurisdictional question raised by the 
motion to remand, the plaintiff sought and obtained a 
direct writ of error in section 238 of the Judicial Code, 
and the district court certified that the jurisdictional 
question involved was whether in the circumstance 
above set forth, it had jurisdiction to retain the cause 
and proceed to a determination thereof or was required 
to remand the same to the state court. 

Mr. Justice Van Devanter delivered the opinion 
of the court. On the main question involved he said: 


A civil case, at law or in equity, presenting a contro- 


versy between citizens of different states, and involving 
the requisite jurisdictional amount, is one which may be 
removed from a state court into the district court of the 
United States by the defendant, if not a resident of the 


state in which the case is brought (Sec. 28, Jud. Code) ; 
and this right of removal cannot be defeated by a fraud- 


ulent joinder of a resident defendant having no real con- 
nection with the controversy. . . . If, in such a case, 
a resident de es is joined, the joinder, although fair 
upon its face, may be shown Oy a petition for removal to 
be only a sham or fraudulent device to prevent a removal; 


but the showing must consist of a statement of facts 
rightly leading to that conclusion, apart from the plead- 
er’s deductions 
The learned justice discussed the rules governing 
the procedure in such cases emphasizing the rule which 
required the plaintiff to traverse the allegations of the 
petition for removal if he desires to controvert the 
same, and said 
Here, but for the joinder of the co-employee, the case 
plainly was one which the employer was entitled to have 
removed into the district court on the ground of diverse 
citizenship; and, if the showing in the petition for re- 
moval be taken as true, it is apparent that the co-em- 
ployee was joined as a defendant without any purpose to 
prosecute the action in good faith as against him, and with 
the purpose of fraudulently defeating the employer’s right 
of removal. This is the rational conclusion from the 
facts appropriately stated, apart from the pleader’s deduc- 
tions. The petition was properly verified, and the plain- 
tiff, although free to take issue with its statements, did 
not do so He therefore was to be taken as assenting to 
their truth, relieving the employ er fre »m adducing evidence 
to sustain them, and merely challenging their sufficiency 
in point of law. We hold they were Sificci ent, in that they 









disclosed that the joinder was a sham and fraudulent, and 
hence was not a legal obstacle to the removal or to the 
retention of the cause by the district court. 

The judgment of the district court was accordingly 
affirmed. 

The case was argued by Mr. W. A. Denson for the 
employer and by Mr. Augustus Benners for the em- 
ployee. 

It will be observed that the consideration of two 
interesting questions was precluded by the fact that 
the case was taken to the Supreme court direct on the 
jurisdictional question only. If the whole case had 
been taken to the circuit court of appeals, that court 
would have had power to decide those questions 
namely, (1) Can a common law liability of one defend- 
ant and a statutory liability of another be pleaded to- 
gether in a single count? (2) Is it proper to dismiss a 
suit merely because the plaintiff in that suit refuses to 
pay the costs in another suit? The first question is not 
important or difficult but the second involves the appli- 
cation of some fundamental principles. Is the right of 
a plaintiff to demand the aid of a judicial tribunal an 
absolute or qualified right and if so what are the limita- 
tions on its exercise? Of course he may be denied the 
exercise of that right if he refuses to pay the costs of 
the particular proceeding, but if he pays all the costs 
and complies with all the rules of court in one case can 
his right to maintain that suit be taken away merely 
because he has not paid the costs of suit in another suit 
in the same court between the same parties? 





Taxation.—Stock Exchange Membership 
Anderson v. Durr, et al. Adv. Ops. p. 18. 
Anderson, a resident of Hamilton County, Ohio, 
owned a membership in the New York Stock Exchange 
for which he paid $60,000 and which carries valuable 
privileges and has a market value. The exchange holds 
the beneficial ownership of all the capital stock of a 
New York corporation which owns the building in 
which the business is conducted and the land on which 
it is located, worth more than $5,000,000. A property 
tax was imposed on Anderson, under authority of an 
Ohio statute, by reason of his ownership of such mem- 
bership. He filed a bill in a state court to enjoin the 
enforcement of such tax on the ground that it infringed 
his rights under the Commerce clause of the Federal 
Constitution and under the “due process” and “equal 
protection of the law” provisions of the 14th Amend- 
ment. 
His assault upon the tax was sustained by the 
court of first instance, but overruled by the Court of 
Appeals and finally by the Supreme Court of the State. 
Mr. Justice Pitney delivered the opinion of the 
court; and after reviewing the course of the litigation 
below and the facts involved and holding that certiorari 
and not writ of error was the proper method for re- 
view, said: 
That a membership held by a resident of the state of 
Ohio in the Exchange is a valuable property right, in- 
tangible in its nature, but of so substantial a character as 
to be a proper subject of property taxation, is too plain 
for discussion. That such a membership, although par- 
taking of the nature of a personal privilege, and assign- 
able only with qualifications, is property within the mean- 
ing of the Bankrupt Laws, has repeatedly been held by this 
court. (Citing cases.) Whether it is subjected to taxa- 
tion by the taxing laws of Ohio is a question of state 
law, answered in the affirmative by the court of-last resort 
of that state, by whose decision upon this point we are 
controlled. . . 

The chief contention here is bused upon the due 
process of law provision of the 14th Amendment; it being 
insisted that the privilege of membership in the Exchange 
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is so inseparably connected with specific real estate in 
New York that its taxable situs must be regarded as not 
within the jurisdiction of the state of Ohio. . . . It is 
very clear, however, as the supreme court held, that the 
valuable privilege of such membership is not confined to 
the real estate of the Stock Exchange; that a member 
has a contractual right to have the association conducted 
in accordance wih its rules and regulations, and, inci- 
dentally, has the right to deal through other members on 
certain fixed percentages and methods of division of com- 
missions; that this right to secure the services of other 
members and to “split commissions” is a valuable right 
by which plaintiff in Cincinnati may properly hold him- 
self out as a member entitled to the privileges of the 
Exchange, denied to nonmembers; and that thus he is en- 
abled to conduct from and in his Cincinnati office a lucra- 
tive business through other members in New York. The 
court held, and was warranted in holding, that the mem 
bership is personal property, and, being without fixed situs, 
has a taxable situs at the domicile of the owner. Mobilia 
sequuntur personam, 

Nor is plaintiff's case stronger if we assume that th« 
membership privileges exercisable locally in New York 
enable that state to tax them even as against a resident 
of Ohio. . . . Exemption from double taxation by one 
and the same state is not guaranteed by the 14th Amend- 
ment, . . . much less is taxation by two states upon 
identical or closely related property interests falling with- 
in the jurisdiction of both forbidden. (Citing cases.) 

The argument is that other brokers in the same city 
are not taxed upon the value of their men iberships in the 
local stock exchange, nor upon the privilege of doing 
business in New York Stock Exchange securities. As to 
the local exchange memberships, it may be that the fail 
ure to tax them is but accidental, or due to some negli 
gence of subordinate officers, and is not properly to bi 
regarded as the act of the state. If it be state action, 
there is a presumption that some fair reason exists to 
support the exemption, not applicable to a membership in 
the New York Exchange, and plaintiff has shown nothing 
to overcome the presumption. As to the privilege referred 
to, it already has been shown that the rights incident to 
plaintiff's property interest give him pecuniary advantages 
over others in the same business. Manifestly this fur- 
nishes a reasonable ground for taxing him upon the prop 
erty right, although others enjoying lesser privileges be 
cause of not having it may remain untaxed. a| ee 

Ordinary property taxation imposed upon property 
employed in interstate commerce does not amount to an 
unconstitutional burden upon the commerce itself. 

The judgment of the Supreme Court of Ohio was 
accordingly affirmed. 

Mr. Justice Holmes, avoiding an express state- 
ment of dissent, said: ; 

The question whether a seat in the New York Stock 
Exchange is taxable in Ohio consistently with the prin- 
ciples established by this court seems to me more difficult 
than it does to my brethren. All rights are intangible pet 
sonal relations between the subject and the object of them 
created by law. But it is established that it is not enough 
that the subject, the owner ef the right, is within the 
power of the taxing state. He cannot be taxed for land 
situated elsewhere, and the same is true of personal prop- 
erty permanently out of the jurisdiction. It does not mat 
ter, I take it, whether the interest is legal or equitable, or 
what the machinery by which it is reached, but the ques 
tion is whether the object of the right is so local in its 
foundation and prime meaning that it should stand like 
an interest in land. If left to myself I should have thought 
that the foundation and substance of the plaintiff's right 
was the right of himself and his associates personally to 
enter the New York Stock Exchange building and to do 
business there. I should have thought that all the rest was 
—. to that, and that that, on its face, was localized 
in New York. If so, it does not matter whether it is 
real or personal property, or that it adds to the owner’s 
credit and facilities in Ohio. The same would be true of 
a great estate in New York land. 

As my Brothers Van Devanter and McReynolds share 
the same doubts, it has seemed to us proper that they 
should be expressed 

The case was argued by Mr. Murray Seasongood 
for plaintiff in error and by Mr. Charles S. Bell for the 
Ohio taxing authorities. 








The Louisiana Constitution 


of 1921] 


HE most important new matters in the Constitu- 

tion of 1921 relate to the reorganization of the 

courts, provision for education, the creation of a 
good road system, and suffrage. 

The Louisiana constitution of 1898 contained a 
“grandfather” clause. This clause was revised by an 
amendment to the constitution in 1912, and the effect 
of the clause was limited to September 1, 1913. The 
constitution of 1913 contained no “grandfather” clause, 
and this omission was probably due to litigation then 
in progress with et to the constitutionality of such 
clauses. It did, however, contain a provision permit- 
ting persons to register and vote who were unable to 
read and write, if they owned property of the value 
of $300. The Supreme Court of the United States in 
the cases of Guinn v. U. S. and Myers v. Anderson 
(238 U. 8S. 347, 368) in 1915 held “grandfather” 
clauses unconstitutional in the Oklahoma constitution 
and in Maryland legislation. The constitution of 1921 
omits a “grandfather” clause, but borrows from the 
neighboring state of Mississippi by providing that a 
person may be entitled to register even though he 
cannot read and write, if he “shall be able to under- 
stand and give a reasonable interpretation of any sec- 
tion of either constitution when read to him by the 
registrar, and he must be well disposed to the good 
order and happiness of the state of Louisiana and of 
the United States, and must understand the duties and 
obligations of citizenship under a republican form of 
government.” The constitution also contains condi- 
tions regarding residence, registration, good character, 
and proof of payment gf a poll tax for two preceding 
anys which will accomplish the purposes aimed at 
by the provisions previous, in the constitution, even 
though the “grandfather” clause has disappeared 

The judicial system of the state is reorganized. 
lhe Supreme Court is enlarged and permitted to sit in 
divisions, and is given supervisory powers over inferior 
courts. Provision is made for the massing of judges 
when the burden of work becomes too great for any 
one of the higher courts. The attorney general's office 
is created a state department of justice with some 
measure of control over district attorneys and their 
work. 

Detailed provisions are made for education. The 
entire educational system is centralized under the con- 
trol of the state board of education and the state super- 
intendent is made elective by that board. 

A highway fund is created by providing for a 
license tax on motor vehicles and for a tax on gasoline; 
this fund to be expended under the supervision of the 
board of state engineers, for the construction and 
maintenance of hard surface roads. 

There are numerous other changes in detail from 
previous constitutions, and the new Louisiana constitu- 
tion may be said to indicate to some extent the present 
tendencies with respect to a better organization of the 
judicial system and with respect to the simplification 
of government in general. However, the new con- 
stitution does not go very far in these directions. A 
more detailed analysis of the new constitution will be 
found in a note by Clarence A. Berdahl, in the Amer- 
ican Political Science Review for November, 1921 


(Vol. XV, No. 4, page 565). 
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the original manuscript of the Personal Memoirs of 
U.S. Grant. The manuscript is largely in the hand- 
writing of Gen. Grant; it shows the changes in copy 
made by him, shows also the manner of composi- 
tion, and is a revelation of his personality. The 
portion dictated is in the handwriting of his son, 
Gen. Frederick Dent Grant. This manuscript has 
been bound in nine folio volumes. The giit also 
includes a contemporary facsimile of Gen. Grant's 
Des Moines speech, September 29, 1875, on the re- 
lations between the North and the South, and his 
plea for non-sectarian education ; likewise a pencil 
drawing of an Italian landscape, made and signed 
by Cadet U. H. (Hiram) Grant at West Point— 
evidently an exercise in copying, but done with neat- 
ness and exactness of detail. At the request of the 
same donors, President Harding promptly trans- 
ferred to the Library four volumes containing long- 
hand copies of letters and telegrams written in the 
White House during the eight years of President 
Grant’s administration, beginning March 5, 1869, 
and ending March 3, 1877. These are the letter 
books adverted to in the Van Tyne-Leland Guide to 
Archives in Washington; but evidently the com- 
pilers had found but two of the four books, and 
regarded them as fragments rather than an inclusive 
record. These two gifts outline Grant’s military 
and civil career. Each is a source of first impor- 
tance to writers of the history of the War between 
the States. The obligation of the Library to the 
donors is beyond expression.” 





“Henry Watterson,’ distinguished as journalist, 
orator, and writer, has been a leader of public opin- 
ion since he assumed the management of the Louis- 
ville Courier-Journal in 1868. A reasonable par- 
tisan, he has sustained amicable relations with 
almost every prominent public man during his long 
and active life. Even those who differed radically 
from him on matters in controversy were treated 
only as players in the game; no acrimonious per- 
sonalities engendered bitterness. As a result, his 
correspondence includes letters from men of every 
political party and of none; from authors, divines, 
and men of affairs, writing on topics of the moment, 
and revealing their convictions with a delightful 
candor. Having published his autobiography and 
retired to the enjoyments of an alert-minded octo- 
genarian, Mr. Watterson has placed in the Library 
his extensive correspondence, for the enlightenment 
of those who desire to know the springs that moved 
the Democratic party, especially during the momen- 
tous years of the Cleveland administration. To Mr. 
Watterson and to his secretary, Mr. G. E. Johnson, 
obligations are due for this prized gift.” 


1. Mr. Watterson died after this was written. 
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THE 1922 MEETING 

In selecting San Francisco as the place 
for holding the 1922 sessions of the Amer- 
ican Bar Association, the Executive Com- 
mittee yielded to an insistent plea for recog- 
nition on the part of the Pacific states. The 
invitation had been in the making for more 
than a year. When it came to a head and 
was presented to the committee at their 
Tampa sessions this month, it was found 
that practically the whole bench and bar of 
seventeen states had joined in a unanimous 
petition to hold the sessions this year in 
California. Never before has the invitation 
of any city or state been supported by such 
a widespread and enthusiastic organization. 

The foregoing circumstances, conjunc- 
tively with other solid considerations, made 
the decision of the Executive Committee in- 
evitable. The western states present an in- 
viting field for the enlistment of large addi- 
tions to the membership rolls. There are 
27,000 lawyers west of the Mississippi river. 
Less than 3,000 of them are members of the 
Association. California alone has a bar of 
5,400 members. It is the sixth largest state 
bar in the Union, ranking next after Massa- 
chusetts. Given the assurance that the 
United States is not too big for the Amer- 
ican Bar Association and that the Associa- 
tion is nation-wide in the scope of its activity, 
as is evidenced by the decision to meet in 
San Francisco, the western lawyers and their 
several state and local bar associations pro- 
pose to inaugurate an aggressive campaign 
to increase the membership of the American 
Bar Association in those states. If the de- 
cision of the Executive Committee had been 
otherwise, and if the San Francisco invita- 
tion had been declined, it would have spelled 


discouragement to all members of the Asso 
ciation residing in that vast section of the 
country. These members say they are will- 
ing to come east to annual sessions nine 
years out of ten. But they justly feel that 
once a decade the sessions should be held on 
the Pacific Coast. Furthermore, it is urged 
that this is a “Pacific” year. The attention 
of the country is largely concentrated on our 
interests in “the regions of the Pacific.” In 
going to the metropolitan center of our Pa- 
cific Coast this year, the American Bar As- 
sociation declares that it has no secondary 
interest in the vital issues that concern the 
general welfare of the nation. 


THE WASHINGTON CONFERENCE 

The rapid pace which marked the earlier 
stages of the conference on the limitation of 
armaments has seemed to slacken. France 
has withheld concurrence on the proposals 
for the limitation of submarine tonnage. 
Japan and China have not yet reached a full 
accord. Notwithstanding these facts, real 
progress has been made. 

It has been agreed that the humane rules 
of International Law which have been 
evolved from the experience of the race 
through centuries of maritime warfare, and 
which forbid the sinking of merchantmen 
without notice and without insuring the 
safety of passengers and crews, shall be ex 
tended to submarines. This principle: will un- 
doubtedly be adopted in due course by the 
League of Nations and it will then be bind 
ing upon all the member nations and upon 
those who subsequently apply for admission 
to the League. Since Germany has clearly 
expressed its desire for admission and since 
its admission, after the adjustment of in- 
demnities and guarantees, is a foregone con- 
clusion, it is safe to say that this principle 
will soon become unquestioned International 
Law, founded on the common consent of all 
the civilized nations of the world. 

The attitude of France in regard to limi- 
tations on its auxiliary craft and submarines 
is regrettable, but-not by any means inex- 
plicable. She is still vitally concerned in an 
unsolved problem of guarantees for peace 
and safety in the future. When this problem 
is solved her attitude will be radically 
changed and this change may come sooner 
than is expected. 

Japan has exhibited a desire to unite 
with the other members of the Washington 
conference in composing the differences in 
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the Far East, and at the 
like France, is concerned as to the security 
of her future. She is thus shaken by a con- 
flict of desires, but those who are impatient 
with the deliberations of Japan should not 
forget that she has given her assent in prin 
ciple to every important part of the Amer- 
ican program, and has uniformly followed 
this assent in principle by an express assent 
to the formula in many important matters. 
There is no particular in which the position 
of the United States and that of Japan have 
proved to be irreconcilable. 

It is impossible to overemphasize the 
importance of the recent developments of the 
conference as to the “Open Door” and the 
abolition of “Spheres of influence” in China. 
Mr. Hughes’ lucid restatement and clarifi- 
cation of this principle, and Mr. Balfour’s 
suggestion of machinery to elucidate the 
facts concerning any question of compliance 
with the principle of equal opportunity, were 
accepted “in principle” by Japan with a re- 
quest for time to study the text. France 
accepted the Hughes-Balfour resolution ex- 
cept as to pre-existing concessions. Every 
indication, therefore, points to the probabil- 
ity of an accord, and if there be a real accord 
among the parties to the Washington Con 
ference as to the principle of equal oppor- 
tunity in China, it will undoubtedly go far to 
help compose the differences between Japan 
and China and will be one of the greatest 
steps in the world’s history towards the re 
moval of causes of war. 


same time Japan, 


oieinien 
\ NEW DEPARTURE 

There is no subject of greater impor 
tance to the lawyer than the maintenance 
of the high standards of professional ethics. 

this proposition be regarded 
wpoint of self-interest, its truth 
For the maintenance of en- 
ynship between lawyer and 
and confidence are essential. 
When the client’s confidence is impaired, he 
seeks other counsel. Confidence cannot con- 
tinue if doubt exists as to the lawyer's 
fidelity to the fundamental rules which gov- 
ern his duty to his client, to the court, and to 
the cause of justice. 

But there is a larger viewpoint. The 
code of professional ethics ennobles the pro- 
fession. The observance of this code makes 
the practice of law an avocation to which the 
right-minded man can enjoyably devote his 
life and his best energy even if the financial 
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is self evident 
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rewards are inadequate, compared with 
those that may be realized in other lines of 
effort. 

The code of professional ethics must be 
universally observed. Unethical conduct by 
a few, whether because of ignorance or evil 
intent, injures all. Hence the necessity of 
special activity on the part of the organized 
bodies of the bar to uphold it and to punish 
infractions. 

With these considerations in mind the 
Executive Committee has approved a report 
of the Special Committee heretofore ap- 
pointed to prepare a plan defining the scope 
and power of the Standing Committee on 
Professional Ethics and Grievances. This 
report recommends an amendment to the 
by-laws of the American Bar Association, 
authorizing said committee to stimulate and 
promote in all the state and local bar asso- 
ciations the establishment of committees 
which shall function along the lines so suc- 
cessfully established by such committees in 
many of the larger centers of population. 

The proposed amendment will also au 
thorize the committee to answer questions 
concerning the application of the Canons of 
Ethics when consulted by officers or com 
mittees of state and local bar associations. 

The limitation of this power to exercise 
only when invoked by bar associations and 
not by individuals seems conservative and 
wise. It protects the committee from im 
position and from the burden of dealing with 
curious and insincere interrogations. 

The plan also contemplates giving the 
committee jurisdiction to hear and act upon 
complaints against members of the Ameri 
can Bar Association for professional mis 
conduct and to refer to appropriate state and 
local associations complaints against law- 
yers not members of the national organiza 
tion. 

The proposed amendment will be pre 
sented to the midwinter conference of Bar 
Association Delegates to be held in Wash- 
ington February 23-24, and will doubtless 
there receive the attention which the im 
portance of the subject merits. 





CONTRIBUTIONS 


The board of editors wish the members of 
the Association to feel that the JouRNAL is a 
forum in which every question of broad interest 
to the profession in general may be discussed. 
Articles and letters are welcomed and those who 
send them may be assured that they will receive 
prompt and careful attention. 











THREE NEEDED STEPS OF PROGRESS 





Increase in Number of Federal District Judges, Simplified Procedure in Federal Trial Courts, 


and Certain Changes in Supreme Court Jurisdiction Would Improve 
Administration of Justice* 





By Wi1Lt1AM Howarp Tart 
Chief Justice United States Supreme Court 


THANK the Bar Association of Chicago for giv- 

| ing me this welcome. When your President 
came to me to tender the honor, I hesitated to 
accept, because I doubted whether I had the right 
to take the time to come out here for this pleasure, 
but I justified yielding to the temptation by the 
plea that it is necessary in the proper administra- 
tion of justice to maintain cordial relations between 
the Bench and the Bar. Conditions of mutual good 
will and mutual respect always make for better 
administration of justice, and therefore I have con- 
vinced myself that I ought to do what | want to do. 
Now, what shall I talk about? Ina meeting of 

the Bar, it is proper to talk shop. I would like to 
say something on three steps of progress which I 
hope may be taken in the near future to make the 
administration of justice in the Federal Courts 
more expeditious, and therefore more useful.- In 
what I say, I speak for myself only and not for my 
colleagues. I presume it is a compliment to the 
Federal Courts for Congress and the people to seek 
to increase their jurisdiction. Whatever be the mo- 
tive, it is certain that their jurisdiction has been 
vastly enlarged. Dormant powers of the Federal 
Government under the Constitution have been made 
active, and the Federal Government has poked its 
nose into a great many fields where it was not 
known before, for lack of Congressional initiation. 
In the first place, the giving to the Federal trial 
courts jurisdiction of suits involving federal ques- 
tions without regard to citizenship was one addi- 
tion. Then the enactment of the Interstate Com- 
merce law and the casting upon Federal Courts the 
revisory power over the action of the Interstate 
Commerce Commission was another. Then, the 
Anti Trust Law, the Railroad Safety Appliance 
Law, the Adamson Law, the Federal Trade Com- 
mission Law, the Clayton Act, the Federal Em- 
ployers’ Liability Law, the Pure Food Law, the 
Narcotic Law, the White Slave Law and other acts, 
and finally the Eighteenth Amendment and the Vol- 
stead Act, have expanded the civil and criminal 
jurisdiction of the Federal Courts of first instance 
to such an extent that unless something is done, 
they are likely to be swamped, and delay is a denial 
of justice. Examination of the statistics of cases 
brought and tried and personal conference with 
judges leave no doubt that an increase of the judges 
of first instance in the Federal system is absolutely 
necessary. The existing arrangement of courts and 
districts in nine circuits is a matter of long stand- 
ing. The arrangement has really been outgrown, 
and ought to be changed. But it is of such age, 
and the country has grown so used to it, that a 
re-arrangement would involve much discussion and 
arouse much opposition. If the needed increase of 





*Address at banquet in his honor given by Chicago Bar Association, 
Dec. 27, 1921. 
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the judiciary were to be halted until that was set 
tled, it would involve much delay and imperil im- 
mediate relief. 

Two bills have been proposed to meet the ne- 
cessity for an increase of judges. The House bill 
was introduced by Mr. Walsh of Massachusetts. In 
it provision is made for twenty-two new district 
judges who are assigned to some twenty districts 
where the statistics seem to show arrears. These 
are additions to the present district judges, and are 
to be given jurisdiction in a specified district and are 
to be appointed therefrom. A different system has 
been attempted in the Senate bill recommended by 
the Attorney General. The provision there made is 
for eighteen district judges at large, two to be ap 
pointed from each circuit, and to be subject to as- 
signment to any district in the United States by the 
Chief Justice. The House bill has passed the 
House of Representatives. The Senate bill has been 
considered by a sub-committee of the Judiciary 
Committee and approved, but has been now as 
signed to a sub-committee to be considered in con- 
nection with the House bill which is now in the 
Judiciary Committee of the Senate. Objection is 
made to the appointment of district judges at large 
because the idea of roving judges is thought to 
have something undesirable in it. The district 
judges at large are a temporary provision to meet 
the emergency and they are distributed through the 
circuits with a view of massing them in the par- 
ticular districts that most need additional judicial 
force. When their work is done, they can be given 
fixed districts. 

It seems likely that the two bills will result 
in a compromise, that the number of district judges 
at large will be reduced to perhaps half the origi- 
nal number, and that the fixed district judges will 
also be reduced. 

The bills are alike in what seems to me to be 
a most important new feature in the Federal Ju- 
diciary. Provision is made for annual or more fre- 
quent meetings at the call of the Chief Justice, of 
the senior circuit judges of the nine circuits, in 
Washington or some other convenient place, to take 
up the question from year to year of the arrears 
of business, and after conference to agree and rec- 
ommend a plan, thereafter to be carried out in the 
discretion of those in authority, for the massing 
of the extra judicial force at strategic points, and 
thus overcoming the enemy known as “arrears in 
business.” 

You in Chicago have had your city courts un- 
der some such organization as this, and I under- 
stand that it has worked well. There is not the 
slightest reason why into judicial work we should 
not introduce some simple and primary principles 
of business dispatch. When we have too much 
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work in one district and too little in another, we 
should use the judge whose work is done, to help 
out the man in the other district whose work is 
too heavy for him to get through. Judges should 
be independent in their judgments, but they should 
be subject to some executive direction as to the use 
of their services, and somebody should be made re- 

business of the United 


sponsible for the whole 


States. This council of the Chief Justice and the 
semor circuit judges of the nine circuits is as well 
adapted to do this work as anybody that can be 
suggested. 1 think the country is thoroughly im- 
bued with the idea that there must be some 
measures adopted, and that an increase in the 
judges is essential. So far as | can observe, both 


Houses are in act some 
kind of executive 
putting the judges of the 
do the most good 

The second St 


plification of the p1 


l as to the suggestion ot 
lministration with reterence to 


country where they can 


p that should be taken is a sim- 
cedure in all cases in the Fed- 


eral trial courts We still retain in those courts 
the distinction between suits at law, suits in equity 
and suits in admiralty. The Constitution refers 


and in deference to that sep- 
aration in the Constitution, the distinction is pre- 
served in the Federal practice. It seems to me that 
there is no reason why this distinction, so far as 
actual practice is concerned, should not be wholly 
abolished, and what are now suits in law, in equity 
and in admiralty, should not be conducted in the 
form of one civil action, ] in the code 
states. Of course it will be suclr a 
system to pre the substantial differences in 
procedure and right which are insured by the Con- 
stitution and are of the utmost value in the admin- 
istration of justice. Of course the right of jury 
trial secured by the Constitution in civil cases in- 
volving over $20 must be preserved and can be 
without difficulty, and can be reconciled with the 
right of a man under equity procedure to certain 
forms of more satisfactory remedy, preventive and 
otherwise. What can be done has been done in 
Great Britain, and the simplicity of the practice 
there reflects on the enterprise of lawyers on this 


specifically to then 


just as is done 
necessary in 


preserve 


side of the water. They have accomplished what 
they have done on that side by laying down cer- 
tain general principles and then vesting the courts 
of justice with the power by rules to prescribe 
the details of procedure. This is done now 


with us in court 
in which the framing 
Supreme Court. All 
same power in the 
to the rules at c 
court the power to 
shall make the pr 
simple as possibl: 
The degree to which the English courts now 
go in helping nt to present the merits of his 
case without restriction is hardly understood here. 
The English courts are determined that no preju- 
dice shall be ffered by any litigant through a 
technicality or a requirement as to pleading which 
the courts may relieve by amendment. and that is 
what we ought to have here. Objection has been 
made to allowing the Supreme Court to make the 
rules at common law in Federal trial courts be- 
cause now the pr 
lowed in comm 


miralty and courts of equity, 
of the rules is entrusted to the 
that is needed is to vest the 
Supreme Court with reference 

law and then to give that 
blend them into a code, which 
cedure the same in all and as 


nmon 


cedure in the state courts is fol- 
Federal courts. 


law cases in the 












It is thought that to introduce a new system would 
make it awkward for lawyers and litigants used to 
a particular state procedure. This I conceive is not 
a sound objection, because the plan is to make the 
system so simple that it needs no special knowl- 
edge to master it. It is for the plaintiff to write 
a letter to the court and state his case, and if he 
has not amplified it enough to make the case, to 
give him the opportunity in the course of the pro- 
ceeding to put in the facts which are lacking, if 
he can do so. 

It is not a delegation of great power to the 
Supreme Court. The court in formulating the rules 
will of course consult a committee of the Bar and 
committee of the trial judges. Congress can lay 
down the fundamental principles that should gov- 
ern and then the court can fill out the details. The 
procedure in the Federal Courts should be a model 
tor all other courts, The administration of justice 
has been under attack and subjected to proper criti- 
cism. The legislatures have been largely to blame 
and not the judges engaged in carrying out what 
the legislatures have put into the statutes. Re- 
forms of this character should begin in Congress 
and the state legislatures, and 1 am glad to say 
that I think Congress is ready to undertake the 
reform, if it be clearly outlined. 

The third step to be taken is a change én the 
jurisdiction of the Supreme Court. In the first 
place, the jurisdiction of the Supreme Court is de- 
fined in a great many different statutes and special 
acts, and it has really become almost a trap to 
catch the unwary. Some of us are working on a 
proposed bill to simplify the statement of the juris- 
diction of the Supreme Court and have it embraced 
in one statute. 

The second and the moving cause of the pro- 
posed reform is the feeling that many have, that 
there must be some method adopted by which the 
cases brought before that Court shall be reduced 
in number, and yet the Court may retain full juris- 
diction to pronounce the last word on every im- 
portant issue under the Constitution and the 
statutes of the United States and on all important 
questions of general law with respect to which there 
is a lack of uniformity in the intermediate Federal 
courts of appeal. Much has already been done in 
this way by reducing the number of cases in which 
a writ of error or appeal in the Supreme Court is a 
matter of right, and by submitting other cases to 
the preliminary selection by the Court of those 
which it should hear. A Supreme Court where 
there are intermediate courts of appeal is not a 
tribunal constituted to secure, as its ultimate end, 
justice to the immediate parties. They have had 
all that they have a right to claim when they have 
had two courts in which to have adjudicated their 
controversy. The use of the Supreme Court is 
merely to maintain uniformity of decision for the 
various courts of appeal, to pass on constitutional 
and other important questions for the purpose of 
making the law clearer for the general public. Liti- 
gants, therefore, can not complain where they have 
had their two chances that there should be reserved 
to the discretion of the Supreme Court to say 
whether the issue between them is of sufficient im- 
portance to justify a hearing of it in the Supreme 
Court. The Supreme Court already has a wide 
jurisdiction by certiorari. That Court considers 
carefully the character of each case in which a cer- 
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tiorari is applied for. The examination of records 
for this purpose is part of the hard work of the 
Court, and the Bar ought not to suppose when a 
motion for certiorari is submitted that the Court 
does not give the motion the most careful con- 
sideration. This power enables the Court to get 
rid of a very large mass of cases that have but little 
importance save as between the parties, some of 
which are frivolous, many of which involve no prin- 
ciple that needs settlement by the court of final 
appeal because already well settled. Indeed, it 
often happens that in such cases, had the Supreme 
Court heard them, the results might have been dif- 
ferent, but the difference would have arisen only 
from the peculiar facts and special application of 
the law to unusual facts, a decision of which by the 
Supreme Court would not be particularly useful. 
The new law proposes, therefore, to enlarge 
the field in which certiorari is to take the place 
of obligatory jurisdiction. The situation is ren- 
dered critical by the accumulating mass of litigation 
growing out of the war, and especially of claims 
against the Government which, if allowed to come 
under the present law to the Supreme Court, will 
throw us hopelessly behind. As it is now, the im- 
portant governmental constitutional questions that 
we have to advance and set down for immediate 
hearing postpone the regular docket and are likely 
to ificrease our arrears. Congress has shown itself 
in the past quite willing to follow suggestions with 
reference to such changes in its jurisdiction as may 
enable it to keep up with its work, and I hope that 


we shall find Congress in the same attitude of mind 
when this bill is perfected and introduced. 

The three reforms, therefore, to which I invite 
your attention are, first, an increase in the judicial 
force in the trial Federal courts, and an organiza 
tion and effective distribution of the force by a 
council of judges; second, simplicity of procedure 
in the trial Federal courts; and, third, a reduction 
in the obligatory jurisdiction of the Supreme Court 
and an increase in the field of its discretionary 
jurisdiction by certiorari. It thus will remain the 
supreme revisory tribunal, but will be given sufh- 
cient control of the number and character of the 
cases which come before it, to enable it to remain 
the one Supreme Court and to keep up with its 
work. I venture to ask the members of the Bar 
of the United States and of this important Bar to 
aid the cause of justice by promoting the legislation 
which I have attempted to describe. 

There is no field of governmental action so im- 
portant to the people as our courts, and there is 
nothing in those courts so essential to the doing 
of justice as the prompt dispatch of business and 
the elimination from procedure of such require- 
ments as will defeat the ends of justice through 
technicality and delay. While the Bar and the 
Bench are really much less responsible for delays 
in legal procedure than the public are likely to 
think, the very fact that they are popularly sup- 
posed to be responsible should make us act with 
energy to justify the existence of our profession 
and the maintenance of courts. 


ORIGIN AND SIGNIFICANCE OF CONSTITUTION 


By Jupce Francis E. BAKER* 


United States Circuit Court of Appeals, Seventh Circuit 


R, PRESIDENT, Mr. Chief Justice, and Mem 
M bers of the Chicago Bar Association: I esteem 

it a privilege on this occasion, made memor- 
able by the presence of the Chief Justice of the 
United States, to join you in tendering to him our 
most cordial felicitations and good wishes. 

Only eight men have preceded him in serving 
in that great office. The number “nine” might thus 
seem to have some importance. That importance 
might seem to be emphasized by the fact that he 
is chief in a team of nine. But I beg of you not 
to attach any extra-judicial significance to the num- 
ber, even though he has been very busy in making 
decisions on strikes. } 

Two men, after serving as President of the 
United States, came back into the service of the 
people in official capacities. One became a mem- 
ber of the House of Representatives in Congress. 
That, although a most worthy service, might be 
considered a step down. The other became and is 
the Chief Justice of the United States. And that 
may well be counted as a step up. Not merely 
because, whereas he was once less than four per 
cent of the Presidents, he is now more than eleven 
per cent of the Chief Justices. There is a very 
substantial reason why lawyers and students of 


*Address delivered at banquet of Chicago Bar Association in honor 
of Chief Justice William Howard Taft, Dec. 27, 1921. 


constitutional government should consider the Su 
preme Court of the United States the most power- 
ful instrumentality in carrying into execution the 
written will of the sovereign people. Ever since 
Marbury v. Madison, that great tribunal, as the 
agent of the people, has restrained the people's leg- 
islative and administrative agents from acting be- 
yond the scope of their powers of attorney. The 
right so to restrain them results not merely from 
the nature of the instrument, but as well from the 
express reservations in the Tenth Amendment. 
And there is a further reason: There have been 
times when the legislative and executive depart- 
ments of government have yielded to the clamor 
of some insistent minority class or special interest. 
It has remained for the Supreme Court to be the 
Rock of Gibraltar to break the waves which other- 
wise might engulf the per.onal and property rights 
upon which our system of individualism is based. 

Because our guest of honor is the chief ex- 
pounder and defender of the Constitution, it may 
not be inappropriate to give a brief outline of its 
origin and significance. Not because you are not 
already familiar with this subject, but because many 
events in the last few years have made us realize 
that large numbers of people dwelling among us 
have no just conception of our institutions and are 
filled with erratic notions which unless corrected 
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hostile local laws and barriers; if the centripetal 
forces had prevailed so that all governmental power 
had been put in one central authority, we might 
today be ruled by an autocracy that would neithet 
appreciate nor consider the multiform and variant 
needs of communities three thousand miles apart. 
But to the everlasting glory of our patriot sires, 
they composed their differences; they balanced 
evenly the opposing tendencies so that exclusively 
state matters are settled exclusively by the States 
and exclusively national matters are settled exclu 
sively by the Nation; they clearly divided govern 
mental power into three co-ordinate but independent 
branches, with adequate checks between them, so 
that no officials of any class should deem themselves 
the government and so that each official should 
know that he is merely a limited agent of the sov 
ereign people; and thus they formed the “indis 
soluble Union of indestructible States,” which for 
a century and a third has withstood all stresses and 
strains from within and without, and which, please 
God, shall endure “till the sun grows cold and the 
stars are old and the leaves of the Judgment Book 
unfold.” 

Union under the Articles of Confederation was 
a failure because the unit of membership was the 
State. Union under the Constitution is a success 
because the unit of membership is the individual 
citizen. With keen knowledge of what had caused 
failure in the one case and what was necessary to 
success in the other, it was nevertheless a tremen- 
dous labor, even among people homogeneous in 
language, traditions and aspirations, to work out 
the nice adjustments that hold in balance the oppos 
ing centralizing and decentralizing tendencies. 
And when the Framers looked upon their work and 
found it good, when they saw that the nice adjust- 
ments—the necessarily nice adjustments in a dual 
system of representative government—were func 
tioning successfully, there spread from them to the 
people of their generation and thence to all succeed 
ing generations of American freemen a deep-rooted 
feeling that our precious heritage should not be im 
periled by external complications. That feeling did 
not mean that we should give up the making of 
treaties. To take a specific example, that feeling 
did not mean that we should not have a treaty with 
England whereby there should be no fortifications 
on the Canadian boundary and no vessels of war 
on the great lakes. That feeling was that Canada, 
or England for her, should have no voice in de- 
ciding our policy towards Mexico or other coun- 
tries. And that feeling does not mean today that 
we shall not make a similar accord respecting other 
boundaries of ours on land or sea. When we were 
just beginning our contracts with other nations, that 
feeling was voiced in the Washington Doctrine: 
No entangling alliances. When we learned that we 
might be imperiled by European aggressions upon 
our weaker neighbors in this hemisphere, that feel- 
ing was voiced in the Monroe Doctrine: Bandits, 
beware. When the Great War taught us that we 
might be imperiled by aggressions in the other 
hemisphere, that feeling was voiced in the Harding 
Doctrine, proclaimed on the 4th of March, this 
year: “In expressing aspirations, in seeking prac 
tical plans, in translating humanity’s new concept 
of righteousness, justice, and its hatred of war into 
recommended action, we are ready most heartily 
to unite; but every commitment must be made in 
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the exercise of our national sovereignty.” Thus 
we have been ready, and assuredly we shall always 
be ready, to aid the innocent nation against the 
bandit nation, but we must be the judges, each gen- 
eration for itself as occasions may arise, of what is 
innocence and what is banditry. 

During the Great War we Americans, perhaps 


Legal Aspects of Foreign Trade 


Activities of the Division of Commercial Laws, 
Bureau of Foreign and Domestic Commerce, 
Department of Commerce, Washington 


NUMBER of inquiries have been received from 

members of the Bar as the result of the pub- 

lication of data describing the activities of the 
Division of Commercial Laws in last month’s issue of 
the JOURNAL OF THE AMERICAN Bar ASSOCIATION. 
Some of these letters were incorrectly addressed and 
were delayed in delivery. Please address as follows: 
Division of Commercial Laws, Bureau of Foreign and 
Domestic Commerce, Washington D. C. Kindly men- 
tion the JOURNAL. 


On January 16 a Volunteer Cooperative Commit- 
tee of Lawyers will meet in the office of Mr. Maurice 
Leon, of Evarts, Choate, Sherman & Leon, New York 
City, to provide the necessary professional guidance to 
the Division of Commercial Laws in the carrying out 
of its ambitious program of service to American for- 
eign trade through legal advisers to American ex- 
porters. 


The Secretary of Commerce having been recently 
appointed Chairman of the Inter-American High Com 
mission, the offices of this body have been moved to 
the third floor of the Commerce Building, adjoining 
the offices of the Division of Commercial Laws and 
placing at its disposal, for reference purposes, a mag- 
nificent collection of foreign, principally Latin-Amer- 
ican, codes. 


There are now in preparation for early publica- 
tions pamphlets on “Powers of Attorney in Latin- 
American Countries” and on “Company Laws of Latin- 
American Countries.” The date of publication 
depends upon available appropriations. 


Among interesting cases brought to the attention 
of the Division of Commercial Laws in the past few 
weeks the following may be mentioned. The views 
of any members of the Bar relating to the legal points 
involved will be welcomed by the Division of Commer 
cial Laws: 

1. Customer in Italy opens irrevocable credit in 
New York. Vendor effects shipment and receives 
drafts of the Italian Discount & Trust Co., New York, 
on another bank. He deposits drafts on December 29. 
Bank examiner takes charge of the Italian Discount & 
Trust Co. on the same day. Payment of drafts is re- 
fused. Goods are now afloat. The complainant is in 
the position of a preferred creditor of the bank in 


too careless in our manners, perhaps too heedless of 
our blessings, learned to salute with uncovered 
heads the stars and stripes as the emblem of our 
country’s might. Let us not forget that custom, 
and when we salute Old Glory let us also think 
in reverence of the Constitution as the charter of 
our country’s right. 


trouble. He can stop the goods in transitu, but in 
doing so will render himself liable to a suit for breach 
of contract and will lose his position as preferred 
creditor. 

2. Letter of credit calls for shipment of goods 
by end of November. Goods are placed on the dock 
November 15. The scheduled steamer fails to put in 
appearance until December 3. The shipper received a 
Bill of Lading marked “Received for shipment.” Can 
he collect under letter of credit? Answer is “Yes, 
under bank practice, but with recourse in case the cus- 
tomer declines the goods. Vendor should protect him- 
self by a clause in contract providing for protection in 
case of vessels failing to keep scheduled sailing dates.” 

3. Debtor in Cuba mails a certified check to his 
creditor. The bank suspends before proceeds are col- 
lected. Has the debtor discharged his obligation? 

4. Vendor sells goods to Bulgaria. A bank in 
New York takes charge of draft accompanying ship- 
ping documents, but expressly disclaims all liability for 
acts of the bank in Bulgaria which is to present the 
draft. The bank in Bulgaria ignores instructions. It 
is Clearly liab'e but being a government institution it is 
difficult to proceed against it. Fortunately a promi- 
nent Bulgarian Chamber of Commerce official is in the 
United States and has undertaken to straighten out the 
matter. 

5. Several pre-war contract claims in Germany. 
Settlement being offered at the present rate of ex- 
change. Official action is awaited. 

6. Seizure of goods by German Government on 
an unjustified charge of profiteering. Complainant 
being now assisted officially in the safeguarding of his 
rights. 

7. Dispute with agent in Canary Islands. Advice 
given on best method of protecting the principals’ 
rights. 

8. Customer in Bolivia has a disastrous fire. He 
collects insurance from one company and opens an- 
other store. Another insurance company investigates 
origin of fire and files accusation of incendiarism. Cus- 
tomer lays his hands on all cash within reach and dis- 
appears. Cable investigation by State Department 
elicits facts and advice given on most expeditious 
handling of claims. 

The foregoing cases have been taken at random 
from the Division’s Daily File of Correspondence. In- 
quiries averaging 150 weekly are now being taken care 
of. The division is constantly in receipt of new lists of 
attorneys from various places, compiled by consuls 
and accompanied by a brief statement of the type of 
practice and the standing of the attorney. These names 
are transferred on cards, and whenever a member of 
the Bar requires the name of a good attorney abroad 
and applies to the Division of Commercial Laws stat- 
ing the character of the business involved suitable 
names are submitted. 

A. J. WoLFE. 
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Differences 


Between the Report of the Committee on Which the Action of 


the Association Was Taken and the Carnegie Foundation Report 


By WILLIAM Draper LEwIs 
Member of the Committee 
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and the facts he presents, made it impossible for us to 
be content to rest our own conclusions on mere as- 
sumptions or ha!f-considered deductions. 

Perhaps the most fundamental of all Mr. Reed’s 
propositions is this: 

The professional practice of the law is a public 
function, in a sense that the practice of other profes- 
sions, such as medicine, is not. (Training for the Pub. 
Prof. of the Law, Page 3.) 

In explanation of this, he goes on to say: 

Practicing lawyers do not merely render to the 
community a social service, which the community is 
interested in having them render well; they are part 
of the governing mechanism of the state; their func- 
tions are in a broad sense political. 

From the above he draws the deduction that it is 
essential to the preservation of democratic institutions 
that the bar shall be kept accessible to “Lincoln’s plain 
people.” (Pages 53, 418.) 

With this premise and conclusion the committee is 
in full accord. Like Mr. Reed, they recognize the im- 
portance of preventing the privilege of practicing law 
from being confined to any one economic class. In this 
report, discussing the difference between conditions af- 
fecting the profession of medicine and law, they say: 

In the profession of medicine it is necessary to 
consider only one question with respect to technical 
education, —How can men best be educated to be 
highly skilled physicians? Nothing need be considered 
unless it relates to the technical efficiency of the 
graduate. 

With us, however, the situation is different. The 
law is a public profession by which more than by any 
other profession, the economic life and government of 
the country are moulded The principle of 
opportunity for all applies peculiarly to admission to 
the legal profession. The physicians may properly ex- 
clude all who do not measure up to the strictest re- 
quirements of a technical standard. If this results in 
practically confining the right to practice medicine to 
men in comfortable circumstances, the public will not 
complain, for the public must at all costs have highly 
skilled physicians. But to confine the right to practice 
law to one economic group would be to deny to the 
other economic groups their just participation in the 
making and declaring of law. Such a restriction would 
properly be resented by the public. (Report of Special 
Committee, Pages 6 and-7.) 

Again, the committee are in full accord with Mr. 
Reed’s conclusion from his own observations that the 
bar in the United States to-day is not a unitary bar 
(see Training for the Pub. Prof. of the Law, Pages 
57, 418). 

3y the expression unitary or homogeneous bar is 

meant a bar the members of which have similar profes- 
sional ideals, and therefore the ability to act together 
effectvely for the realization of those ideals. Both Mr. 
Reed and the members of the committee agree that for 
a unitary bar to exist, lawyers as a class must have to a 
considerable degree the same cultural background, and 
must pass through one standard type of legal training. 
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The existence of two or more distinct systems of prepa- 
ration for the bar, differing not merely in method, but 
in the ends sought to be attained, makes it impos- 
sible to build up a homogeneous legal profession 
capable of united progressive action. 

The members of the committee agree with Mr. 
Reed in believing that the existing divison between sys- 
tems of legal education, which is increasingly destroy- 
ing the homogeneity of the bar, is not a division be- 
tween office training on the one hand and law-school 
training on the other. It has for some time been evi- 
dent that the law office is no longer competent to pro- 
vide satisfactory training, and in states with a large 
urban population there will soon be hardly enough 
office-trained men among the younger members of the 
bar to count. That which is making a unitary bar in- 
creasingly impossible is the existence of widely differ- 
ent types of law-schools. (Training for the Pub. Prof. 
of the Law, Pages 63, 410.) 

One type of schools has comparatively high en- 
trance requirements, as one or more years of college 
training, requires the full time of the students for 
three years, and possesses as a nucleus of the teach- 
ing force a group of law teachers who, not being in 
active practice or on the bench, can devote their 
time to the work of the school. The other type has 
for the most part relatively low entrance require- 
ments, and demands only a small portion of the 
time of the students. These schools hold classes 
in the late afternoon or evening, and are primarily 
designed for those who during the day are engaged 
in gainful occupations. 

Mr. Reed believes that the first class of schools 
mentioned combine two of the elements which make 
for the highest type of lawyer,—an intensive course of 
technical training, superimposed upon a liberal educa- 
tion, the third requisite being high standards of profes- 
sional ethics. (See Training for the Pub. Prof. of the 
Law, Page 61.) On the other hand, speaking of the 
impossibility of the bar examiners preparing examina- 
tion questions which will be at once fair to each class 
and stringent enough to keep out incompetents, he 
says: 

Taking into consideration the effect of night law- 
school advertising in artificially stimulating a demand 
for legal education, there can be little question but 
that, in spite of all recent efforts to raise bar exam- 
ination standards, more incompetents are today ad- 
mitted to the bar than when, under laxer formal 
requirements for admission and a far smaller develop- 
ment of good law-schools than we now possess, the 
generality of actual applicants nevertheless received a 
sound training in the office of an old-fashioned practi- 
tioner. This may not be the only reason for the com- 
paratively low repute which our present generation of 
lawyers enjoy, but it is at least a highly important 
contributory cause. (Training for the Pub. Prof. of 
the Law, Page 59.) 

And he adds: 

The dark side of the present situation has been 
shown. Its bright side is that there has been at all 
times the element in the profession that has carried on 
the old traditions of the English bar. Originally com- 
posed for the most part of college graduates who stud- 
ied in the best law offices, this element—though still 
very hazily defined—now tends to be composed of col- 
lege graduates who have studied in the best law- 
schools. While in its lower ranges the bar, for the 
reasons just described, has been getting worse and 
worse, on top, at least from the point of view of intel- 
lectual mastery of the law (for of course there are 
crooks both above and below), the development of law- 
schools has made it better and better. Thus, beneath 
the formula of a technically unified bar within each 


state, the profession has actually become widely dif- 
ferentiated. (Training for the Pub. Prof. of the Law, 
Page 60.) 

The members of the committee, I believe, feel that 
in the passages just quoted Mr. Reed has made a cor- 
rect analysis of existing conditions. 

When, however, we turn from Mr. Reed’s analysis 
of the present conditions of legal education, and the 
resultant growing impossibility of creating a homo- 
geneous and efficient bar, to the ends towards which 
any effort to improve existing conditions should be di- 
rected, we find fundamental differences between Mr 
Reed and the members of the committee. 

Mr. Reed believes that: 

A unitary bar not only cannot be made to work 
satisfactorily but cannot even be made to exist 
(Training for the Pub. Prof. of the Law, Page 418.) 

This belief is the key to his theory of the practical 
steps which should be taken to improve conditions by 
those who have the welfare of the public and of the 
profession at heart. In view of the absence of logical 
arrangement, I shall state the principles and conclu- 
sions on which the assumption apparently rests, in the 
order in which they first appear in the report, repeat- 
ing for the sake of completeness the democratic prin- 
ciple already explained: 

1. In a democracy it is essential that conditions 
for admission to the practice of law should not ex- 
clude those of slender means. (See Training for the 
Pub. Prof. of the Law, Page 3.) 

2. The state will always admit to its general bar 
practitioners of types too diverse to be capable of 
uniting in a single forward-moving profession. (See 
Training for the Pub. Prof. of the Law, Page 238.) 

3. Two kinds of legal education are destined to 
persist: One kind, the legal education given by law- 
schools, “rooted in our colleges and universities, and 
teaching national law by the case method, is destined 
to produce a minority of our actual legal practitioners, 
but text-books for all.” The other, the legal education 
given by law-schools, not rooted in colleges and univer- 
sities, but utilizing the labors of the faculties of the 
college and university law-school “for the purpose of 
training less thoroughly, but with greater emphasis 
upon the actual local laws, the great majority of our 
future lawyers and politicians.” (See Training for the 
Pub. Prof. of the Law, Pages 416, 417.) 

4. The intellectual requirements for different 
kinds of legal work are not the same. The education 
given in the relatively superficial schools seems par 
ticularly appropriate to prepare for work in “convey- 
ancing, probate practice, criminal law and trial work.” 
(See Training for the Pub. Prof. of the Law, Page 419.) 

It may be doubted whether Mr. Reed’s confidence 
in the correctness of his conclusion that a unitary bar 
is impossible rests entirely on these explicitly stated 
propositions. It may be that he also believes our 
democracy incapable of insisting on standards of legal 
education which will insure the highest professional 
efficiency attainable without violating democratic prin- 
ciples. I am not certain, but I think it is more likely 
that he assumes that it never will be possible for the 
bar to be accessible to “Lincoln’s plain people” unless 
the required education is admittedly below the edu- 
cation required for the effective performance of the 
more difficult legal functions. 

Mr. Reed’s report does not contain definite rec- 
ommendations for the improvement of legal education, 
though he does apparently suggest that there should 
be two examinations for admission to the bar,—one 
for the graduates of the full-time college and univer- 
sity law-schools, and one for the graduates of the 
relatively superficial part-time and local schools. 
(Training for the Pub. Prof. of the Law, Page 59.) 
His principal recommendation has only an indirect 
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bearing on legal education. It is that existing bar asso- 
ciations, such as The American Bar Association and 
the various state bar associations, should hereafter 


exclude from memb ersl 
imposed on a colleg 
ition three 


lip any man who has not super- 
ourse of at least two years’ dur- 


years of intensive training in a law-school 
requiring substantially the entire time of its students. 
In this way he believes that there would be built up an 


inner bar, homogeneous, and therefore capable of ef- 
fective progressive action in matters pertaining to the 
improvement of | d legal administration. (Train- 
ing for the Pub. Prof. of the Law, Pages 236-239.) 


hough he believes 


tone up statutes and 


mething can be done at once to 
court, both for the pur- 


1es ol 


pose of assisting « entious law-teachers in the bet- 
ter schools of each type, and for the purpose of in- 
troducing into the ining of lawyers valuable ele- 


ments that the schor 

is of the opinion that 
trons to create an inne! 
fessional 


emselves cannot provide,” he 
oncerted action by bar associa- 
bar, resting on social and pro- 


sanctions, “will produce more beneficial re- 


sults a generation now, than immediate attempts 
to secure, from legislators and courts, an ideally per- 
fect system of missions.” [raining for the 
Pub. Prof. of the Law, Page 419.) 

There is nothing I think in Mr. Reed's report 
which indicates that he fully realizes the disastrous 
effects on the pul especially the poor—of admit- 
ting to the bar each year an increasing number of 


without professional ideals. 
ible when we realize that Mr. 


superficially traine 
[his omission is exp! 


Reed is not a lawyer! TN e layman is keenly aware that 
the law and its administration in the United States 
leaves much to be desir¢ d He probably tends to exag- 
gerate rather than to underestimate vs amount of 
rascality among lawyers. But he usually fails to real- 


ize the fact, plain to every well-trained lines that the 
causes of the existing evils of which he justly com- 
plains are for the most part to be found in the failure 
to insist upon a proper legal educational system and 
adequate standard f bar admission 

Turning to the report of the committee, in order 
to ascertain the for their specific recommenda- 
tions, we find that in the performance of their duties, 


the members first addressed themselves to the question: 


Whether the different kinds of legal services which 
the profession ts « | upon to perform warrant differ- 
ent kinds of legal training. Put in another way, this 


question may be stated: Whether, irrespective of the 


desirability of a unctional division of the legal 
profession, as in England, the work of the legal pro- 
fession is as a matter of fact so diverse as to make a 


dmission to the bar undesirable. 
led this as a fundamental ques- 


ermined prior to any investi- 


standard training 
The committee 
tion, which 


reont 
ited 


| S| 
should be de 


gation having for its object the improvement of exist- 
ing legal educat | conditions. They state the ques- 
tion and their con as follows: 

Turning first, then, to a consideration of what a 
lawyer’s training ild be, we meet the suggestion 
that there must fferent kinds of training to pro- 
duce different kinds f lawyers 

With thi { tion we do not agree. In spite of the 
diversity of hur ! tions, with respect to which the 
work of othe: - the intellectual requisites are 
in all cases subst y the same. From the first in- 
terview with his nt to the last step in litigation the 
lawyer must be trained to apprehend and to state the 
pertinent facts sequence, to perceive clearly 
the questions of law presented, and to extract from 
statutes and decis t principles of law applicable 





And in every case, whatever its nature, he must he able 
to apply the fundamental principles of the common law. 

If an admiralty lawyer’s work were fundamentally 
different in kind from a probate lawyer’s work, a differ- 
ent training would be required for each, and a conse- 
quent classification of the bar would follow as a matter 
of course. In our opinion, however, there is no such 
difference between kinds of legal work. All require 
high moral character, and substantially the same in- 
tellectual preparation. 

Nor can there be tolerated a recognized distinction 
between good and poor legal education. There should 
be no distinction in training which does not find its 
complement in a distinction in practice. Because we 
cannot favor the continuation of a class of incompe- 
tent practitioners, we cannot favor the continuation of 
a system of training which fails to reach the highest 
practicable standard. (Report of Committee, pp. 3, 4.) 

If this position is sound, it follows, as stated by 
the committee, “that all who intend to practice law 
should receive a- training in accordance with certain 
prescribed and uniform standards.” (Report of com- 
mittee, Page 4.) It is indeed conceivable that two dif- 
ferent legal educational systems may produce nearly 
equal technical skill. But even if this could be shown 
to be true, a uniform system adequate to give the tech- 
nical skill necessary to practice law efficiently, has the 
immense practical advantage of tending to weld the bar 
into a homogeneous body, capable of performing effect- 
ively those public duties connected with the improve- 
ment of law and legal administration which the com- 
munity has a right to expect the profession to perform. 
It may be proper here also to point out that the mem- 
bers of the committee do not fail to recognize that 
certain branches of the law, as admiralty, or practice 
before public service commissions, or patent law, re- 
quire for their efficient performance special additional 
teaching and experience, and that they recognize that 
one lawyer may be temperamentally fitted for trial 
court work, another for office work, or a third for re- 
search and appellate work. But the position of the 
committee is that the intellectual processes necessary 
for efficient work in all branches of professional 
tivity are so essentially similar that all members of the 
bar should have as a foundation a like cultural and 
technical training. 

Having taken the position indicated in regard to 
the desirability of a minimum uniform standard of 
legal training, the committee took up two other funda- 
mental questions : 

1. To what 
conform? 

Would a requirement for admission to the bar, 
sufficiently rigorous to insure a profession able to meet 
efficiently the requirements of modern legal work, con- 
fine the right to practice law to one economic group, 
and deny to other economic groups their just participa- 
tion in the making and declaring of law? 

The answer to the first question has been care- 
fully set forth in the committee’s report. They are 
certain that adequate intellectual preparation for the 
practice of law is had, when to the successful com- 
pletion of a college course is added three years of in- 
tensive study of fundamental legal principles in a law- 
school requiring substantially all the time of its stu 
dents, possessing a good law library, and having among 
its teachers a sufficient number giving their entire time 
to the school to insure actual personal acquaintance 
and influence with the whole student body. 

The committee then took up the second question. 
As stated, the members believe that the bar must be 
kept open to the son of the poor man as well as the son 
of the rich man; but they do not believe that entrance 
to the bar should be made easy for the person who has 
not sufficient intellect, energy or strength of character 
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to acquire a thorough education. They do not believe 
that any principle of democracy requires the com- 
munity to give to a man merely because he is poor, or 
stupid, or lazy, a license to mis-practice law. On the 
other hand, they do not believe that the bar should be 
closed to all poor boys who do not have great ability 
and extraordinary persistence. Their position lies 
between these two extremes. They believe that the bar 
should be open to all those of good ability and aptitude 
for law, who possess sufficient character to enable them 
to work persistently and hard. 

Applying this last proposition to the existing edu- 
cational opportunities of the various economic groups 
in the United States, the committee have come to the 
conclusion that there is no good reason why the amount 
of educational experience required for admission to 
the bar should be not be enlarged. The minimum 
educational requirements suggested are not as high 
as would have been suggested if the only element 
to be considered was efficiency. They are of the opin- 
ion that every applicant for admission to the bar should 
have graduated from a law-school requiring for en- 
trance at least two years of college work, and re- 
quiring its students to pursue a three years’ course if 
they devote substantially all of their working time to 
their studies, or a longer course, equivalent in the num- 
ber of working hours, if they devote only a part of 
their working time to their studies. 

The committee believes that in nearly every state 
of the United States the educational opportunities to- 
day, especially opportunities for a college education, 
are such as to make it practicable for the boy who must 
rely on his own efforts for support, to meet these re- 
quirements, provided he has that combination of good 
brains, reasonable aptitude for law, and a willingness 
to work hard, which is essential for a useful career as 
a member of the legal profession. 

The committee is aware that college education in 
America was once confined almost exclusively to those 
whose families had been Americans for several gen- 
erations, and whose parents, though often of slender 
means, had a position of some consideration in the 
community where they lived. If this condition per- 
sisted today, to require some college experience for 
admission to the bar would tend to exclude the sons of 
those families who had not had for generations the 
tradition of a college education. Today, however, there 
are flocking into our colleges in great numbers young 
men and women from every group and social condition 
—the children of the immigrant as well as the chil- 
dren of those who can count a comparatively long 
American ancestry. The college tradition is rapidly 
becoming the tradition of every family, irrespective of 
its history or present means, whose members have 
energy and ambition. This change in educational con- 
ditions explains why, when the resolutions embody- 
ing the recommendations of the committee were before 
The American Bar Association, the clause declaring 
that every law-school should require for admission at 
least two years of college training, seemed a severe 
requirement to some older members present, while 
the requirement was looked upon by the younger mem- 
bers and by the majority of those in middle life, as 
entirely reasonable. The plea of some that it would 
exclude the poor but deserving boy was met by the 
fact that the meeting was filled with those who had 


“fought” their own way through college and law- 
school, and had not found the task unreasonably dif- 
ficult. 

The recommendations of the committee now 
adopted: by The American Bar Association after a 
thorough and interesting discussion, show that the 
committee believes that it is worth while to strike di- 
rectly at those existing legal educational conditions 
which fill the bar with a type of legal practitioners who 
bring the administration of law into contempt. Exist- 
ing facilities for a good general and for a good legal 
education give the committee hope that the public— 
who are vitally interested in having the law efficiently 
administered—can be made to see that no democratic 
principle is violated by a standard of legal education 
and admission to the bar high enough to insure not 
only far greater efficiency in the conduct of legal busi- 
ness, but also a bar more responsive to its public obliga- 
tions, because more homogeneous—more nearly a 
unitary bar. 





The Problem of Fee Adjustment 

“One of the most difficult problems which a 
lawyer has continually to face is the adjustment 
of fees,” said Mr. Logan Hay in his presidential 
address to the Illinois Bar Association in 1921. “The 
young lawyer is perhaps familiar with certain gen- 
eral principles which should guide him in making 
his charges. But as a practical matter, these gen- 
eral principles are of but little use to him in deter- 
mining the proper amount to be charged. The 
particular matter which he has had to deal with 
is perhaps of an entirely different character from 
any with which he has heretofore had to deal. It 
is of great use to him to know what is the usual 
and customary charge of other lawyers in matters 
of that character. The object of our schedule of 
fees has been to make this information as to the 
customary and usual fees, a thing which may be 
known to all lawyers. It is not the purpose or 
intent of the schedule of fees that no lawyer shall 
charge in any particular matter more or less than 
the amount indicated in the schedule of fees. He 
is at perfect liberty to fix his fees as he will, but 
the Bar Association aims to give him the informa- 
tion as to what is the usual and customary charge 
in the matter. It may well be that the particular 
amount with reference to a particular class of 
service mentioned in the schedule of fees is too 
high or that it is too low. If such is the fact, it is 
only because the Committee which framed the sche- 
dule of fees did not have available the proper 
amount of information from the members of the 
Bar as to the usual and customary charges which 
were being made by lawyers in that particular class 
of cases. As the lawyers of the State, from year 
to year, come to realize the true purpose of the 
schedule of fees and furnish to the proper com- 
mittee of the Bar Association the information as 
to what they are actually charging in particular 
classes of matters, the schedule of fees will become 
a more and more valuable guide to the lawyer in 
his daily practice. 

“Nor is this matter of the standardization of 
fees one in which the lawyer alone is concerned 
The client, who is called upon to pay a fee, is even 
more helpless than the lawyer. He has even less 
information as to what is the usual and customary 
fee in such matter.” 
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Work of Courts More Intelligible and Satisfactory to Public by Removing 
unds for Criticism as to Law’s Delay, Cumbersome Procedure, 
lechnicalities and Expense* 
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nto closer and more under 


standable relations with the people; nor is it ex- 
clusively the obligation of the legislative and execu- 
tive branches; but it is the common work to be 
shared in by all for the general benefit. The farmer, 
the laborer, the merchant, in short the man of any 
vocation, must perform his part in our representa- 
tive government. Obviously, such co-operation will 
serve to give a better public estimate of the func- 
tions and work of the judiciary. 

Before suggesting how justice may be better 
administered it is well to take note of some of the 
criticism of judges and courts. However, it is not 
to be expected that all criticisms directed at the 
administration of justice can on an occasion like 
this be dealt with in a detail way. Nor is it im- 
portant to consider every complaint; for instance, 
except as a matter of history, it is of no interest to 
recur to the agitation of a few years ago for the 
recall of judges and judicial decisions, for these 
proposals did not meet with the approval of any 
powerful number of thinking people and were, 
therefore, we may say, condemned by the public. 
The public knew that as a rule judges and courts 
measured up to all just expectations, and that law 
had not become and can never become an exact 
science. The people also knew that judges and 
courts could not make the law but were charged 
to act under the law, within its authority, and were 
bound by its limitations, for there are limitations 
sometimes expressed and sometimes not expressed 
but understood, which are a part of the law. The 
necessities of the times, ideas of morals, and po- 
litical theories were discussed and resorted to to 
further these innovations. Besides, in regard to 
federal judges, it was said that the Constitution did 
not provide any adequate remedy for removing an 
unworthy judge—that impeachment was a failure. 
Whether or not there was any basis for this asser- 
tion may have been debatable if we examine the 
adjudged impeachment cases. Beginning with the 
case of Judge Pickering, of the United States Dis- 
trict Court of New Hampshire, impeached in 1803, 
down to and including that of Judge Archhald. of 
the Commerce Court, impeached January 13, 1913, 
there are only six cases where federal judges were 
tried under impeachment proceedings, and only 
three of them were convicted—Judge Pickering, 
accused of inebriety and profanity while on the 
bench, who was suffering at the time of his trial 
from senile decay and was not able to make his 
own answer; Judge Humphreys, of the District 
of Tennessee, who abandoned his office, allied him- 
self with the Confederate Government, and made 
no defense ; and that of Judge Archhald of the Com- 
merce Court, who was found guilty of improper 


*Address delivered before the State Bar Association of California 
at Riverside, Oct. 22, 1921 
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conduct, including the abuse of his office for the 
gain of money. Of the case of Justice Chase of the 
United States Supreme Court, I think it is fully 
agreed that acquittal was proper. The case against 
District Judge Peck of Missouri did not seem to 
warrant conviction. As to that of Judge Swayne 
of the Northern District of Florida, it was clear to 
my mind, as one of the managers on the part of the 
House, that he should have been impeached.’ 
Perhaps that case gave more comfort than anything 
else to the advocates of the recall who alleged that 
impeachment was ineffective. However, when the 
Senate, sitting as a court in the Archbald case, vin- 
dicated the law of impeachment, there was a ju- 
dicial ascertainment that the constitutional pro- 
vision, namely, “The judges shall hold their 
offices during good behaviour” necessarily carried 
the corrollary that they should not hold if guilty 
of misbehaviour; and that impeachment was an 
adequate method for removal. Since action in that 
case we have heard no more of the recall of judges. 
And doubtless the sober common sense of the Amer- 
ican people has reached the conclusion that the re- 
call of judicial decisions, even decisions confined 
to construing the police power and the public policy, 
would not best subserve the general welfare but, 
rather, that such departure would be a step in the 
direction of socialism and, certainly, away from the 
wise doctrine of the fathers so often expressed in 
our laws, beginning with the formation of govern- 
ment under written constitution. 

You will permit me to digress and say that I 
came in official and personal contact with five presi- 
dents and have nothing but pleasant recollections 
of each of them, but in my opinion President Taft 
had a finer appreciation than any of the other four 
of the functions of judges and the courts; and I 
know that he always exercised his right to select 
for judges men whom he thought best qualified 
and without regard to politics or partisan pressure. 
It is a matter of history that he took the Judiciary 
Committee of the House into his confidence and 
from time to time submitted to it for investigation 
charges against judges and that during his admin- 
istration one unworthy judge was removed from 
office and another resigned in face of impeach- 
ment.? Perhaps it is not too much to say that to 
President Taft more than to any other one belongs 
the credit of finally silencing the clamor for the 
recall of judges and judicial decisions. 

The criticisms which should engage our atten- 
tion are those now directed at the administration 
of justice, among these, the law’s delays, its cum- 
bersome procedure and technicalities, and its ex- 
pensiveness. Of course it is not within the prov- 
ince of this paper to discuss any particular sub- 
stantive law, whether organic or statutory, or ju- 
dicial precedents or accepted custom adopted into 
law. It is with the sins of commission and omis- 
sion of procedure and practice, the adjective law— 
that law governing the courts in the application 
of the substantive law in the administration of 
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justice where rights of individuals are adjudged or 
public interests upheld—that will be particularly 
considered. 

Before and ever since the melancholy Dane 
soliloquized, the law’s delay has been a byword and 
a reproach, a source of mental perturbation, un 
happiness and often financial ruin. 
subject of ridicule, a hindrance to the better a 
complishment of the aims of society and has tend 
ed to fetter the progress of jurisprudence which is 
and must be a forward-moving and a developing 
science. Let us take the case of a citizen entitled 
to redress for wrongs done him, who at the same 
time should as of right have redress or compensa 
tion which the law may allow awarded, to him 
without unreasonable delay after the accrual and as 
sertion of his claim. On the other hand, if an unjust 
claim is asserted against a citizen as a result of 
which his property interests are involved, he should 
not be embarrassed or annoyed or his business in 
terfered with any longer than it is necessary, 
sistent with reasonable and fair processes. Mani 
festly, it is a truth and more than a mouth-filling 
phrase to say that justice delayed is justice denied 
To obviate this reproach the capable and indus 
trious judge can do his part in expediting trials 
and in better fashion if he has the sympathy and 
the help of his brethren of the bar; but even with 
that he cannot be sufficiently and properly freed 
from the hindrances of antiquated procedure with 
out necessary legislative action. And this deter 
rent in the form of mere process breeds complaint, 
some not well founded, it is true. Christ said, “the 
poor always ye have with you,” so likewise it may 
be said that we will always have with us the dema 
gogue, sometimes ignorant and honest, and the plat 
form lecturer also, who in instances not too rare 
has no thorough knowledge or understanding of 
any important thing but is full of half-baked ideas, 
and can emit, with ease, high-sounding, senseless 
rhetorical vaporings and misinformation against 
judges and courts; and then, too, impatient litigants 
hold the courts responsible for all delays in the 
administration of justice, and many of them seem 
to think that the presiding judge alone is to blame 
for every postponement. The truth is, the judge 
or court cannot in the present circumstances always 
do the larger part in hastening trials. As a general 
rule the terms of state courts are fixed by law and 
must be held only as thus provided. Archaic ways 
of stating the plaintiff’s case to the court, 
and redundant methods of pleading—common law 
fossils—are still allowed in many jurisdictions. The 
legislature prescribes the time for filing bills of 
exceptions, for the taking of appeals or writs of 
error, and all steps necessary to bring the case to 
a conclusion. As to all these the judge has little 
to say. He can, it is true, hold special sessions; he 
can require the attorneys in the suit when the case 
is once before the court to act with reasonable speed 
Often he can refuse continuances and try 
the time set for trial. And yet if his inflexible rule 
is to require trials at that time he is apt to do in 
justice sometimes to one of the parties. It is true 
he can dispose of cases submitted to him with con 
venient dispatch and not hold them for consider 
ation longer than is necessary to understand the 
facts and the principles of law applicable. These 
and some other things he may do without trans 
cending law or propriety, but he often finds his 


It has been a 


con 


Iree¢ 


useless 


l 
T 


cases at 














POPULARIZING ADMINISTRATION OF JUSTICE 








hands tied by statutes prescribing and proscribing 
too much the details as to how the mere rules of 
procedure shall be applied in the trial of cases. 


There seems to be a too great distrust on the 
part of legislatures of the judiciary and the tendency 
of some enactments is to put the judge or the 


court into a strait-jacket, thus denying reasonable 
and wise latitude for the operation of judicial dis- 
cretion. Hor desirable some may think the 
delimitation s discretion is, the stubborn fact 
has always exi and must continue to exist, that 
such discreti necessary part of the law, the 
law common courts. As you know judicial 
discretion is nheritance from the common law 
and must be often exercised in the process of reach- 
ing the true ends of justiciated controversies. Doubt- 
less it would be well for all to bear in mind that 
if a trial judge exceeds the law or abuses a dis- 
cretion there is always the remedy of review and 
correction by the appellate court. Less legislative 
distrust would serve to diminish public distrust in 
the administration of justice. 

One of the contributing and patent causes of 
the law’s delays which hes in the power of the legis- 
lative department to remedy is the fact that in 
many states and in some of the federal districts 
there is not tl ufficient judicial force to dispose 
of the present litigation and that which is constantly 
increasing as the country grows in population and 
develops in commerce and industry. Besides, the 
courts are constantly having to deal with much new 
legislation, amendatory and original; consequently, 
there is from this source increased litigation, involv- 
ing interpretation and application of statutes re- 
sulting in the accumulation of cases. Because of 
all these facts and other similar things court dockets 
become congested and all cases cannot be reached 
for trial until after undue delay in some of them. 
The intelligent public will not censure the courts 
for all this, for I think it will be admitted that most 
judges give the best of their time and talents, and 
industriously so, to the service to which they have 
dedicated themselves. 

It is gratifying to note the interest manifested 
by the public in the matter of providing adequate 


force for the discharge of judicial functions. As 
a part of the unofficial public the American Bar 
Association is continuing to evidence the liveliest 


subject; besides, another part of the 
other voluntary associations of 
giving their time and 


concern in the 
unofficial public, 


lawyers art nselfishly 


thoughts for the betterment of federal judicature. 
Two suggestions are pending in Congress, one for 
amending and enlarging the scope of Sections 13 
to 18, both inclusive, of the Judicial Code and the 


intment of eighteen itinerant dis- 
e duty it will be to hold court not 
district but to officiate whenever 
may be designated, according 


other for the 
trict judges 

In any particul 
and wherever they 


to the provisions in the measure. And there is 
another suggestion coming from a number of em- 
inent lawyers and it is that Congress appoint a 
joint committee of senators and representatives to 


study the whole subject of administration by the 
federal courts and to report their conclusions and 
recommendations for comprehensive legislation. 
Admittedly, if the first suggestions be adopted into 





law some relief will be afforded in the transaction 
of business of the courts, that accumulated and that 
surely to me greater volume. But the bill for 





the eighteen itinerant judges, on its face, professes 
to be no more than a temporary expedient, and is 
a confession that a more comprehensive and better 
plan can be found; moreover, it is one way of say- 
ing that sooner or later Congress will have to deal 
with the subject in a broader and more permanent 


fashion. The provision for bringing the Chief Jus- 
tice and certain other judges together in annual 
conference is upon the idea that the Chief Justice 
should make closer survey from time to time of the 
business of the courts and that thereby the whole 
federal judicial force would be better utilized. 
Whether Congress shall work out a plan of its 
own or adopt that in pending tentative bills, orig- 
inating not with Congress, must be determined by 
the good judgment of the Senate and House. As 
an American citizen, a unit in the constituency of 
Congress, as one who devoted eighteen years to 
doing his humble part in framing laws at Wash- 
ington, and who has had seven years experience as 
a federal district judge, let me trust that | may, 
without violating propriety, make further criticism 
of these two bills now pending in the Senate. They 
are in some degree cognate to my subject under 
discussion, for their professed aim is to improve, 
to popularize, using the word in every good sense, 
the work incumbent upon judges and courts. The 
bill, S. 2433, to create 18 district judges “at large,” 
is not without objections in addition to that of its 
being a makeshift. It is a new proposition in legis- 
lation and is at variance with established legislative 
policy—a part of the public policy adopted at the 
time district judges were first created. It was then 
deemed wise to have the judge resident in the dis- 
trict where he should have an immediate consti- 
tuency somewhat as a representative or senator 
has; thus he would be more interested in and feel. 
a greater responsibility for the conduct of the busi- 
ness of the court in his district. I say all this with 
the knowledge that this policy has not always been 
strictly adhered to, for it is familiar that Sec. 13 
of the Judicial Code was so amended as to allow 
the judge of a district court in one circuit to be 
designated to hold court in a district in another 
circuit under given circumstances. This departure 
from the policy was based upon necessity and ex- 
pediency and was limited in application to given 
extraordinary facts and circumstances. But it is 
respectfully submitted that this affords no guiding 
precedent in considering the 18 judges bill. It 
may be admitted that good may come from the 
proposed annual conference of a limited number of 
judges at Washington but still the fact will re- 
main that always and from time to time the senior 
circuit judge will understand the conditions and re- 
quirements in his circuit better than anyone else ; 
and this must be so for the evident reasons that 
he comes in frequent contact with the district judges 
and is constantly taking note at close range of the 
business of the courts in his circuit. He should 
have the untrammeled authority that he now has 
of designating judges in his own circuit for the 
transaction of business there. For these and other 
reasons I agree in the main with a distinguished 
judge* who has given fifteen years of useful service 
on the bench when he said of this 18 judges bill. 
“It is entirely bad,” and further, that “the proposed 
annual conference to review the regular district 
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judges and provide ways and means for the dis- 
patch of business to the extent of ‘mild visitations’ 
would manifest a dictatorial power over the courts 
unrecognized in our jurisprudence, . . . The 
judges should not be subjected to intimidation. Such 
would tend to destroy their independence and di- 
minish the public respect. Public opinion and the 
good will of the bar is a far greater incentive to 
the judge’s honesty and conscientious discharge of 
his duties than any sort of ‘visitorial’ correction by 
a council of judges who are unfamiliar with the 
widely varying conditions and temperaments of the 
many Districts’; and that “The useful provisions 
of Bill 2433 (the 18 judges bill) are amply cov- 
ered by bill 2523 ;” enlarging upon Sections 13 to 18, 
inclusive, of the Judicial Code, as amended. And I 
hope I may be permitted to suggest that the latter 
bill would, with a few amendments obviously 
proper, go far towards solving in a better way the 
question of more efficiently utilizing the judicial 
force we now have and would be largely free from 
objections mentioned. And again, instead of 18 
floating judges it would be better to have the nec- 
essary permanent judges appointed and resident 
in the district for which they are appointed, for 
reasons among others, that the business of the dis 
trict courts will never diminish, as we must know. 

It is manifest that the business of the courts 
generally and particularly in say New York, Phil 
adelphia, Chicago, Boston, Baltimore, New Orleans 
and San Francisco will never be any less than it 
now is, but rather it is reasonably certain to be 
come of greater volume. Of the Mann Act there 
will continue to be infractions until all men obey 
the seventh commandment or unless young men 
shall be sublimated as old men are by the compelling 
influence of relentless years. And here we may say 
that this White Slave Traffic Act was enacted under 
the commerce clause to stop the importation of 
women for immoral purposes, but the Supreme 
Court has found the act to be a greater adjunct to 
the decalogue. Like the fourteenth amendment that 
law has more significance than thought of by some 
simpler minded men, I was one of them, who voted 
for its passage. Doubtless the states will continue 
to stand by and see the federal government enforce 
this law of personal purity. States will proceed 
as they are now to let the federal government bear 
the labor and expense of restricting as far as possi 
ble the number of drug addicts. And it may be that 
the states will become weary of their part in the 
co-operation and cost of enforcing prohibition. There 
is hardly a doubt the bankruptcy act will never be 
repealed, and it is highly probable that business 
under it will not as a rule be diminished. Of course 
admiralty cases we will have in greater number 
as long as ships in increasing number float in our 
harbors. It is known that one reason why corpor- 
ations are chartered in a small state to do business 
in other states is that they may have suits against 
them transferred to the federal court rather than 
risk trial in a local or state court. Business from 
all these sources and others permanent, will in- 
crease pari passu as trade expands and commercial 
ventures multiply. Besides, the records of the 
courts now show an increasing number of cases 
arising out of business controversies where there is 
diversity of citizenship of the parties. Moreover 
some legislatures continue to pass some acts viola- 
tive of the commerce clause and other provisions of 


the Constitution. These acts will continue to be, 
as now, attacked in the district courts. Then, too, 
in many jurisdictions there is a growing disposi- 
tion to bring in or to remove to that court all civil 
cases within the federal jurisdicton. For all these 
reasons as well as for others | submit that the ques- 
tion of relief to the courts should be dealt with not 
as temporary but as permanent matter of increas 
ing magnitude. 

Is not the suggestion of the voluntary associa 
tion of lawyers, composed in part of Mr. Felder of 
New York and your own Mr. Hodghead, wiser 
than that of the proposals in the 18 judges bill? 





That association proposed that a joint committee 
composed of senators and representatives be raised 
to consider from every angle the procedure of and 
the business of the federal courts, with the duty 
of recommending remedial legislation. In many 
important instances such committees have met the 
just expectations of the public and framed laws 
solving difficult problems. With due deference it 
is submitted that the Congress, composed for the 
most part of wise statesmen experienced in the art 
of lawmaking, is better qualified for that work 
any three or more men who have judicial experience 
and who have had no constructive legislative ex- 
perience. 

Now, if after all we are to have a S 
at Washington, composed of a relatively few judges 
and not, as formerly was the custom, of ief 
priests and the scribes and the elders of the people, 
there is much assurance in the fact that Chief Jus 
tice Taft and not a Caiphas will be the presiding 
high priest. And we know that he is a worthy 
gentleman of large learning and experience who 
always practices the virtue of fair consi 
in everything. There is no reason to doubt that 
even towards any factor in the immense problem 
of the better administration of law he will act with- 
in the scope of his fine sense of respect for all. Still 
let me insist that it is proper and better for Con- 
gress to supply the judicial force and, as far as 
may be practicable, direct its better utilization 
to “allocate” as the bill has it, the judges as tar 
as practicable, as I have said, and permit the Chief 
Justice under the certain extraordinary circum- 
stances and the senior Circuit Court make ass 
ments, as they now can make. Par parenthesis it 
may be observed that until after war legislation had 
brought into prominence “allocation” that word was 
always applied to things, property and lat nd 
never to judges. 








Let me suggest that a short letter from the 
Chief Justice to the district judges would produce 
answers from them giving full information as to the 
actual conditions of their dockets and the business 
of their courts, and if he requested it I doubt not 
that the judges would signify the time that they 
could give for the relief of the courts in other dis- 
tricts or would state what help if any is needed 
And under Section 13 of the Judicial Code as it is 
proposed to be amended, he can act without the 
expense of an intervening conference of judges. 
he war idea of mobilizing judges under a supreme 


commander as soldiers are massed and ordered may 
not tend to popularize federal judges or increase 
the efficiency of the courts. Judges are not soldiers 
but servants, and the people only are the masters 
whom they serve. It is hardly necessary to say 
that if the judge is unfaithful there is a remedy for 
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his removal, and the House of Representatives and 
the Senate are the authorized agents of the sov- 
ereign people 


However the number of district judges may be 


increased, and however great the necessity for it, 
I think improvement in procedure and practice is 
equally as imperative lo meet the demand for 
this there has been submitted the bill pending in 


Congress to authorize the Supreme Court to pre- 
scribe forms to regulate pleading, procedure and 
practice on the law side of the federal courts. It 
is no more than a proposal to authorize the highest 
court to do in respect to cases at law what it has 
done so well in respect to cases in equity and ad- 


miralty. This measure has heretofore been favor- 
ably reported, as you know. It recognizes the 
dissatisfaction of members of the bar and the people 


uncertainty, delay and costli 

courts. It is known that a 
ited States Circuit and District 
Judges, who presumably have studied the subject, 
favor the measur¢ It is also public information 
that while he was president, afterwards while he 
was citizen and publicist, and now since he has be- 
come Chief Justice, Judge Taft has been and is the 


at the complexity, 
ness of justice 
majority of the | 


pronounced advocate of this bill. Many of our 
ablest lawyers, among them Mr. Root, who I 
think, by the consensus of opinion of lawyers, is 
the leader of the American Bar, have urged before 
committees of Congress and elsewhere the need of 


and the reasons for its passage. And it is believed 
that rules by the Supreme Court governing proce- 
dure and practice the federal courts would be a 
commendable standard of simplicity, and that such 
standard would be followed by the states, for they, 
too, would be to do their part in making law 
administration more intelligible and satisfactory. 
Such rule-made procedure would not have the in- 
elasticity of statute or code but could be readily 
amended wherever and whenever experience dem- 
onstrated the wisdom of amendment. We do know 
that ever since pleading became an ossified science 
in the seventeenth century it has the desire 
of the lawyers, were at the same time pub- 
licists, and judges too, in the main, particularly so 
in recent years, unfetter the courts in the work 





1 
peen 


of applying substantive law. Of course it is not 
intended to exceed the Constitution, which com- 
mits the lawmaking power to Congress, for the 


| 


tyro knows that such dual body has the sole power 
to make the laws, with the exception that treaties 
are negotiated by the President and consummated 
by the Senat It is a statement of the familiar 
that courts must take the law as given under legis 
lative power. However, we are told by John Sel- 
den, jurist, leg ntiquary and scholar, that “parlia- 
ment of Englat is no arbitrary power in point of 
judicature but in point of law only.” It may prop- 
erly be insisted that how the courts may do their 
work in the details of procedure, in the use of the 
necessary machinery, should be left more largely 
be so left in a constitutional way, to be 


and can 


sure, to the courts* than it has heretofore been 
done. This is to say that the courts should be 
allowed greater latitude in making the rules govern- 
ing procedure, and that this would bring an ad- 


jective law “based upon the common intelligence 


141; U. S. Bank vs 
Vicksburg R. Co 


4 Wavr s S ard. 10 Wheat 
10 Wheat. § Cap. 7 ( s. Hof 
vs Putnam, 118 1 » ‘ 





Halstead, 


of the farmer, the merchant and the laborer, and 
there is no reason why it should not be. . . 
There is no reason why a plain honest man should 
not be permitted to go into court and tell his story 
and have the judge before whom he comes per- 
mitted to do justice in that particular case unham- 
pered by the great variety of statutory rules; instead 
of which we have got our procedure regulated ac- 
cording to the trained, refined, subtle, technical in- 
tellect of the best practiced lawyers, and it is all 
wrong.” This language was used by Mr. Root in 
speaking in criticism of the code of procedure of 
his own state. 

Recently the editor of a well known publica- 
tion said to me in substance that the federal courts 
are faithful and painstaking in deciding the cases 
that come before them, and as a rule they try to 
get to the merits of the cases, although they must 
in a great many instances work through the jungle 
of procedural matters in which it seems we Ameri- 
cans take particular pride or in which we have so 
entangled ourselves that it is difficult to work our 
way out of that jungle. Going through the indexes 
of the Federal Reporter there is comparatively little 
matter under the practice heads such as Appeal 
and Error, Criminal Law, Pleading, Trial, etc., 
whereas the state reports are full of such matters; 
there is enough even in the federal cases. 

The venerable Section 914 of the Revised Sta- 
tutes has become more and more inapplicable to 
litigation in the twentieth century for jurisprudence 
has outgrown some of the mere methods and tech- 
nical processes of the long ago. It is incontro- 
vertible that no court, state or federal, can always 
properly function under the common law system 
of pleading. In fact no court attempts to do so in 
all respects in every case. As to the effort to get 
away from the highly technical methods taught by 
Chitty and Stephens there is abundant evidence. 
There is, for instance, the code plan in a number 
of our states. And there are in every non-code 
state numerous statutes modifying or abolishing 
many of the rules of common law pleading. I have 
in my office a valuable but formidable work on pro- 
cedure covering 24 volumes and 3 supplements, 
each volume containing more than a_ thousand 
pages; and in every law library there are many 
books on the specific subject of Federal Procedure. 
Let me emphasize that the modern idea is to do 
justice in every case according to the substantive 
law, not let justice stick in the bark; and pleading 
is, generally speaking, only the bark and justice lies 
within, in the merits—in what the real law is. 

If it be said that the lawyers in the different 
states are acquainted with procedure in cases at 
law and, therefore, should not be required to mas- 
ter a separate federal procedure, the answer is that 
such position is not now tenable for there has al- 
ready come a federal procedure which, by force of 
necessity and common sense, is growing every day 
more into a system. That a knowledge of the com- 
mon law pleading or of code pleading equips a 
lawyer skilled in the procedure of any state with 
the requisite knowledge of procedure in the federal 
courts on account of the conformity statute is con- 
tradicted by evidential facts. Besides the text books 


devoted to the separate subject of federal pro- 
cedure, there are more cases in which the federal 
courts have not followed state rules than you have 
It is certain, therefore, 


the time to hear named. 
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that there is a federal procedure and practice dif- 
ferent in essentials from that of the state in which 
a federal judge exercises his office. Indeed the 
federal courts are not fully bound to follow the 
state practice, for in the conformity statute there 
is at least some liberty to the court not to follow 
the state practice. The statute says that it shall 
be done as near as may be, but that it cannot be 
done in many cases the numerous decisions furnish 
the proof. Our jurisprudence has expanded be 
yond its condition when Senator Carpenter, a great 
lawyer, wrote, in its present form, I believe, the 
Conformity Statute in 1872—49 years ago. Per- 
haps the author and Congress did not at the time 
of the passage of the Conformity Statute contem- 
plate that there would come state code systems of 
pleading such as now obtain in so many states. 
The suggested plan of rules for procedure and 
practice in the district courts is as between that 
of the common law system modified by statutes on 
one side and the code ‘system on the other, the 
juste milieu. If the common law plan cannot be 
followed, and it cannot, the code plan is not better 
for it has been fruitful of uncertainty, of new tech 
nicalities and refinements. Furthermore, in the 
nature of things it is impossible for a federal judge 
to be familiar with all the state statute laws and 
the state decisions thereunder. And even the law- 
yer well informed on state rules, before he goes into 
the federal court studies the books on federal pro- 
cedure and the cases relating to the same, or else 
he obtains the assistance of a lawyer who has fa 
miliarized himself with the procedure there.® 

Coming now to another cause of delays, it is to 
be said that in frequent instances the time allowed 
for perfecting and taking appeals is too long. In 
some courts periods of six, twelve and sometimes 
twenty-four months are allowed for taking appeals 
when much shorter time would be sufficient to do 
justice to all the parties concerned. Particulariz- 
ing, in some states the party appealing is allowed 
ninety days in which to prepare his bill of excep 
tions. It is almost unimaginable that so much timé@ 
is actually needed for that purpose. It is possible 
that a case which has consumed several days in 
its trial may necessitate a month or more for the 
preparation of the bill of exceptions, but in the 
average run of cases appealed to a higher court the 
bill could be easily and doubtless more satisfactorily 
prepafed in ten days, and certainly within thirty 
days. Then again, in some states after the bill 
is presented to the judge he has ninety days in 
which to authenticate it, when as a matter of fact 
in well-nigh every case he could do this in less 
than thirty days. And furthermore, it ought not 
to be in any case a matter of doubt when a party 
desires to have the judgement of the trial court re 
viewed as to which method shall be pursued, 
whether or not it shall be that of appeal or that of 
writ of error. 

It would seem, also that the time allowed a 
defendant to plead, answer or demur to the com- 
plaint or declaration is oftentimes too long and pro 
ductive of undue delay. In this connection it is 
interesting to note that the new federal equity Rule 
12 requires a defendant to file his answer or other 
defense “on or before the twentieth day after service.” 


5. In 1916 I made an address before the Missouri State Bar Ass 
ciation, printed in its official proceedings, dealing more at length with 
this subject 


This has resulted in a very commendable shorten 
ing of delays on the equity side of the federal courts; 
and it is believed that if the Supreme Court is ever 
given power to prescribe rules for the law side 
delays there will be appreciably lessened. 

One of the things which breeds some delays 
is that of “hung” juries. Too often in unimportant 
cases juries spend hours trying to secure a unani 
mous verdict and at last report disagreement. The 
rule requiring unanimity in jury verdicts has long 
been under the fire of some of the country’s ablest 
lawyers and judges, yet each time when the sub 
ject is brought forward its proponents are charged 
with attempting to destroy the entire fabric of 
justice. Many years ago Bentham described the 
unanimity requirement in jury verdicts as a “sys 
tem of perjury enforced by torture” and those who 
have sat upon some juries will almost agree with 
him. Hallam bluntly calls it, “that preposterous 
work of barbarism.” Nearly a hundred years ago 
the body of experts appointed by the English Par- 
liament to investigate the courts of common law, 
said, speaking of majority jury verdicts: “It seems 
absurd that the rights of a party in questions of a 
doubtful and conflicting nature should depend 
upon his being able to satisfy twelve persons that 
one particular state of facts is the true one.” And 
that committee, very conservatively, proposed that 
after twelve hours.deliberation the opinion of nine 
jurymen should authorize a verdict. Later Lord 
Campbell introduced a bill to that effect but the 
rule was not disturbed. 

The average layman, and he is not without 
company, can not understand, especially in civil 
and minor misdemeanor cases, why it should be 
essential to have unanimous agreement before a 
verdict can be made. As he looks over the history 
and practice of other branches of the government 
he sees that unanimity is not required anywhere 
except in the verdict of a petit jury. He knows 
that the Supreme Court of the United States passes 
upon questions which involve the life, liberty and 
property of countless citizens. He sees them strike 
down as null and void the acts of the legislatures 
and the acts of Congress, and determine questions 
affecting the welfare of state and nation, and yet 
no one expresses surprise because a majority of 
the court has the deciding power. He sees the 
Senate of the United States, the greatest deliber 
ative body in the world, pass upon treaties which 
involve the rights and happiness of every citizen; 
he sees the Congress levying taxes and excises 
which affect the articles he buys; he sees the entire 
young manhood of the nation selected for armed 
service in time of war and nobody ever gets excited 
because the action was determined by a two-thirds 
vote of the Senate or by a majority of a quorum 
of the two houses. It is almost a monthly occur 
rence for the commissions established by the na 
tional and state legislatures to fix rates and wages 
affecting millions of citizens and the commerce 
and business of the entire country, and yet no one 
ever suggests that the decision in any such case 
should be unanimous. Then, the layman wonders, 
why is it necessary in the trial of a suit which in- 
volves say a $50 cow each of the twelve jurymen 
shall be of the same opinion or else a mistrial had 
Why is it that in misdemeanor cases, sometimes 
involving a small fine or at the worst a brief sent- 
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ence in jail, should it be necessary for every one 
of the twelve to come to the same conclusion? 

It may be that the argument is more partic- 
ularly appropriate civil causes than to criminal 
cases for we remember that in the latter the rule 
is that the evidence to warrant a conviction must 
be so strong and cogent as to establish to a moral 
certainty the guilt of the defendant, while in the 
former the issue may go according to the prepon- 
derance or according to lack of it. While the unan- 
imity rule may be good in felony cases it is difficult 
to understand why in minor misdemeanor cases 
a less requirement would not be just and fair. It 
seems right, asuredly in civil cases. After awhile 
this rule may be more generally favored and then 
some disagreements of juries, with consequent loss 


to the state and litigants will not be had. Then 
it will not be possible as it now is under the present 
rule requiring unanimity for one perverse juror 
to, without rhym« reason, prevent a verdict. If 
three-quarters of the jury were allowed to return 
one justice would not be unduly hazarded, for the 
court stands “like the reserve of an army to protect 
it from disaster ;” ready, if necessary, to arrest the 
judgment or set le the verdict when in conflict 


with law, the ey nce or substantial justice. 

I am told by California lawyers that the rule 
allowing three-fourths of the jury to render a ver- 
dict in a civil case has ‘proved to be very satisfactory 
in your state; and I have the same information in 
regard to other states where the three-quarter rule 


obtains. 


Continuing, it is familiar that a cause for dis- 
agreements among juries and the consequent delay 
is because the trial judge in America, particularly in 


most if not all of the state courts, has very little au- 


thority in the conduct of the trial. If we are to make 


the administration of justice popular ,then it is essen- 
tial that the power the trial judges shall be re- 
habilitated so that he can exercise the common law 
powers of judge and be, in fact, a judge and not, 
as President Taft once expressed, like “a mere 
moderator in a religious assembly.” As long as 
the legislatures take from the judges the power to 
conduct trials as they should be conducted in the 
interests of justice, and reduce the judge to the 


status of a mere presiding automaton, then the 
legislatures are justly charged with much of the 


blame visited upon the courts. 

In the federal courts the trial judge, whenever 
he deems it proper, has the right to say to the jury 
how the facts of the case impress him and at the 
same time must add that his opinion is not binding 
on the jury. Under the Alabama practice, Code 
1907, Sec. 5362, and the same is true in other states 


’ 


where the functions of the court and jury are care- 
fully distinguished, the court may state to the jury 
the law of the case, and may also state the evidence 


when it is disputed, but must not charge upon the 
effect of the testimony, unless required to do so 
by one of the parties 

One of the reasons for the small number of 
jury disagreements in England, as compared with 
our country, is because of the influence of the judge 
in his charge. The trial judge, by the tendency 


of the remarks which he makes, has the means of 
helping the jury to reach a just result; and jurors 
generally have the good sense and judgment to 
avail themselves of the judge’s sagacity. They 
realize that the judge brings to his work a mind 


disciplined by years of study and practice. They 
appreciate that his knowledge of law enables him 
to see what facts are to be proved, and on which 
ot the parties rests the burden of proving them, 
and, so, that as the witnesses deliver their testi- 
mony, he may correctly determine its prohibitive 
value. Practice has taught him to read witnesses. 
Their words, their manner, their tone, their coun- 
tenance and even their gestures have force and 
meaning which the judge immediately notes, and 
experienced as he is, it will not be often that he 
is misled or deceived. Surely, as long as the de- 
cision on the facts is left to the sole determination 
of the jury there can be no mistake in allowing 
the judge to assist the jury in arriving at a true 
verdict. Such help tends to reduce the number of 
jury disagreements. 

An unsatisfactory feature of our criminal trials, 
particularly those which attain any degree of no- 
toriety, and a feature which contributes to delay 
and helps to bring reproach upon the courts, is 
the manner of selecting a jury. There are on rec- 
ord cases where for eleven weeks the selection of 
a jury has been dragged out, and in some cases 
months have been spent in attempting to secure 
a jury. In the trial of Shea and his associates for 
conspiracy, seventy-eight days were required to 
complete the jury and 4,800 veniremen were ex- 
amined. In contrast with the experience in such 
cases is the celebrated Crippen murder case in Eng- 
land, less than half an hour was spent in the selec- 
tion of a jury, while in the equally important trial 
of Alexander Dickman, in the New Castle Murder 
Case, the only time consumed was in swearing the 
first twelve jurors called. It is certainly not neces- 
sary in the examination of veniremen to make a 
microscopic examination of their entire past lives 
and the lives of their kith and kin. A few simple 
questions, for instance as to their qualifications and 
whether they have bias or interest in the case, can 
be asked and a carefully chosen jury impanelled. 

One of the complaints against the administra- 
tion of justice is the expense that the state itself 
levies in the form of court costs and fees, which 
often serve to prevent access to the court. Es- 
pecially is this true in the justice courts, courts 
of common pleas ancé the like, in some of the states. 
In many of these courts, courts with which the 
poorer class of our citizens come in contact, the 
costs in some cases are so excessive as to practically 
amount to a denial of justice. One of the best 
ways to make the courts popular is to abolish many 
of the fees exacted and reduce others until they 
bear some sense of proportion to the services per- 
formed. Thus will the poor have less complaint 
as to costs. 

It is provided by federal statute (Act June 25, 
1910, c. 435, 36 Stat. 866, U. S. Comp. Stat. 1918. 
Compact Ed. Sec. 1626) that any citizen of the 
United States entitled to commence or defend any 
suit in the courts of the United States, may, upon 
the order of the court, commence and prosecute or 
defend to conclusion any suit or action, writ of 
error or appeal to any court, unless the trial judge 
shall certify that the appeal is frivolous and not 
taken in good faith, without being required to pre- 
pay fees or costs or for the printing of the record 
in the appellate court or give security therefor, 
before or after bringing such suit or action, upon 
filing in court a statement in writing under oath 
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that because of his poverty he is unable to pay the 
costs of the suit. In my own state no plaintiff is 
required to give security for costs unless he is a 
non-resident of the state. While these rules make 
it possible for poor litigants to commence and de- 
fend suits without the prepayment of costs, the 
statutes should go further and reduce some of the 
excessive costs now charged, costs out of all pro- 
portion to the services rendered. Then, too, it must 
be realized that three parties are concerned in the 
administration of justice, the plaintiff, defendant 
and the state. The litigants are interested in the 
maintenance of their rights and the state is inter- 
ested in seing that the humblest citizen shall re- 
ceive justice without sale or denial. One of the 
purposes in the formation of the Union, as expressed 
in the Preamble to the Constitution, is to “establish 
justice.” That is the great aim of our Constitution 
and in the establishment of justice it is the duty 
of the state to make justice as free as the air and 
to keep the courts of the country open at all times 
to the poorest in the land that rights may be asserted 
and enforced with the least practicable delay and 
cost. 

It is a lamentable fact, I think it is a fact, that 
it is easier to change substantive law than it is to 
pass a mere remedial measure. Indeed it seems 
easier to pass a joint resolution to amend the Con- 
stitution than it is to enact a statute to authorize 
modernized procedure. However, Congress has 
shown in recent years the commendable growing 
spirit to do what the lawmaking body can do in 
adapting law to justice. There are among the meas- 
ures cognate to this the one allowing the court 
where a suit at law should have been brought in 
equity, or a suit in equity should have been brought 
at law, to change the case to the proper side, and 
authorizing the pleading to be conformably amended 
and the case heard and not dismissed because the 
remedy was at law or in equity as the facts deter- 
mined ; and also authorizing the defendant in actions 
at law to interpose equitable defences by answer, 
plea or replication without having to file a bill on 
the equity side of the court, and providing that the 
review of the judgment or decree entered in such 
case shall be regulated by rule of court, and whether 
such review be sought by writ of error or by appeal ; 
and, further, providing that the appellate court shall 
have full power to render such judgment upon the 
record as law and justice shall require. And the 
statute providing that no judgment shall be set 
aside or reversed or new trial granted by any court 
in any case, civil or criminal, on the ground of 
misdirection of the jury or the improper admission 
or rejection of evidence or for any error as to any 
matter of pleading or procedure, unless in the opin- 
ion of the court to which the application is made, 
after an examination of the entire case, it shall 
appear that the error complained of has injuriously 
affected the substantial rights of the parties. And, 
also, there is the act providing that where any suit 
brought in or removed, from any state court, to any 
district court of the United States where the juris- 
diction is based upon diverse citizenship and such 
diversity ceases at the time such suit was brought 
or removed or is defectively alleged, either party 
may amend at any stage of the proceedings and 
in the appellate court, upon such terms as the court 
may impose, so as to show on the record such 
diverse citizenship and jurisdiction; and that there- 


upon such suit shall be proceeded with as though 
the diverse citizenship had been full and correctly 
pieaded at the inception oi the suit, or, if it be a 
removed case, in the petition for removal. And 
again, the commendable eitorts of the tederal courts 
to liberalize the rules of evidence to the end that 
the benent of the whole truth may be had and jus- 
tice thereby more certainly ascertained has been 
aided by congressional enactments; tor instance 
there is the act allowing the jury to compare the 
handwriting of or signature to a disputed document 
with the admitted or proven handwriting or signa- 
ture of the accused. ‘he argument for such statute 
was, of course, that in ascertaining the exact truth 
it was better to let the jury have the benefit of all 
the evidence and to exercise their own judgment 
rather than be restricted to the opinion of an ex- 
pert on handwriting. 

It may be of interest to say that the legislature 
in my own state attempted to follow some of the 
examples set by Congress but that in doing so it is 
regrettable that it thought to improve upon the 
language of well considered enactments of Congress; 
and it is not strange that the attempts were not 
successful. For instance, the legislature put into 
the published Acts of Alabama a statute covering 
three pages or more on the subject of changing a 
case to the proper side of the court instead of lim- 
iting the verbiage to a comparatively few lines. And 
in changing the rule allowing comparison of hand- 
writing by the jury about twice as many words 
were employed as are found in the Act of Congress. 
More than this; the same legislature enacted mutatis 
mutandis the measure advocated by the American 
Bar Association, to which I have referred, but in 
doing so added a section providing that the Su- 
preme Court in making the rules to govern pro- 
cedure should in no wise interfere with any statute 
on that subject. It is not amazing, therefore, that 
the Supreme Court of Alabama decided that it was 
without power to formulate any rules under such 
act. Doubtless the legislature thought that the 
Supreme Court could not be relied upon if this 
power over procedure was vested in it—that the 
learning and wisdom of that great court was a 
matter of too much doubt and, therefore, not to be 
relied on. We remember that even “common law 
is experience and not logic’”® and we may add that 
some legislation may be experience and at the same 
time is anything else but logic. 

Another thing detracts from the proper admin- 
istration of public justice, and that is the lack of 
sympathy on the part of some of our people with 
the courts in the effort to enforce laws the wisdom 
of which some people do not approve. With the 
mere wisdom of any law courts in the administra- 
tion of justice have nothing to do, and it behooves 
the good citizen, whatever may have been his pre- 
conceived notions, to aid the courts in every proper 
way in its enforcement. It is not right to inculcate 
disrespect for any enactment even for the purpose 
of rendering it ineffective so that argument may be 
made for its repeal. It is equally as unsound to 
endeavor to render any statute obnoxious by using 
methods in its enforcement which violate other set- 
tled law or even by imposing punishments harsher 
than the facts in particular cases justify. If a law 
be not desired the remedy is not with the courts 
but with the legislative body trusted to represent 


“6. Judge Holmes’ Common Law. 
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I leave to your intelligent 
DV1IOUSILY appiicabie in con- 
egisiation. <Aiong with this 
excellent statement ot the 
y Mr. Daugh- 


the wishes of the people. 
thought these truths, 
sidering some recent 
let me commend thk 
President, quoted i1 

erty, Our distinguished Attorney General, that “No 
true American will argue that our laws should not 
be entorced. I refer to laws, no matter of what 


ecent address | 


nature, whether they be those which deal with acts 
of treason to the United States, threatening the Con- 
stitution and the fabric of our social organizaion” ; 


and let me recite the equally good utterances of Mr. 
Daugherty himself 1 ‘when public sentiment has 
crystalized into law, there can be no question as to 


the duty of good citizens with reference thereto. 
hey may still debate as to the wisdom of the law, 
but there is only one course of conduct, and that 
is obedience to the law while it exists. From 


the standpoint of the Government, the only sound 
view is that of law enforcement.” 

Whatever diversity of opinion there may be 
about matters which have been discussed, there is 
that the courts, the Supreme 
bordinate jurisdiction, have 

any of the other agencies 


the pleasing reflect 
Court, and those 
been just as faithfu 
of our government in carrying out and in securing 
the purposes for ch justice was established 
by the founders of the Republic. It is a true state- 
ment that, “Independent courts of justice protect 
ing the individual from the invasion of his guar- 
anteed constitutional rights, whether by other in- 
dividuals or by agencies of government itself, are 
the epoch-marking contribution of the United States 
to political science. A judiciary made dependent on 
changes of popular temper or on varying, often 
contradictory, manifestations of popular will, would 


The Rule of “Stare Decisis” 

“In times of public excitement the courts of 
review should be careful to keep in mind the rule 
of stare decisis—the doctrine of following estab- 
lished precedents and of adhering to instituted 
principles,” said Judge Orrin N. Carter 


in an address 
before the Judicial Section of the Illinois Bar Asso- 
ciation in 1921 “This doctrine should not be 
carried to the extent of allowing to violators of 
the law a vested interest in rules which have been 
erroneously sanction¢ (Lanier v. State, 57 Miss. 
102, 107.) It is a sound principle that “the doc- 
trine of stare decisis is not applicable to dicta found 
in opinions of the court.” (Friedman v. Suttle, 85 
Pac. 726.) The courts of review should not, neces- 
sarily, follow the line marked out by a single de- 
cision, placing its ruling solely on the ground of 
stare decisis without regard to the ground upon 
which the original case was adjudged, (State v. 
Williams, 13 S. C. 546), for as the Court said in 
this last opinion, in order that the rule of stare 
decisis can be forcefully invoked, there must be 
three elements which enter into the authority of 
the case, first, the nimity with which its judg- 
ment was pronounced; second, the fact that it has 
been followed, and third, the duration of time dur- 
ing which it has been openly followed or tacitly 
assented to. It is but reasonable that wrong de- 
cisions in criminal law should be overruled, ‘espe- 
cially when we find that the wrong is merely malum 
prohibitum—forbidden by statute. If a man has 
committed an act which is but malum prohibitum, 


become a mere administrative device under the con- 
trol and direction of the executive power of the 
moment.” This tribute by a distinguished pub- 
licist’ is well applied by him in his forceful sentence, 
pertinent to the unsolved world questions of this 
present day, that “The striking service per- 
formed by an independent judiciary will offer the 
best solution of the problems, international in 
character, that arise out of international business 
and international rivalries.” And let me add that 
perhaps all the good work of our independent courts 
of justice can best be continued under the existing 
plan where every court from the highest to the 
lowest is empowered under the Constitution di- 
rectly or by the Congress—Congress constrained 
always by public policy and restrained, in essential 
particulars, by the acknowledged limitations upon 
the legislative power. 

You will accord to me no disposition to rail at 
the times for with you I agree that the present is 
not worse than the past and that the hope is the 
future will be better than either. Nor am I deplor- 
ing tendencies, but my thought is that adequate 
judicial force should be supplied and adaptable 
court process should be afforded to the end that 
public justice may keep footstep with the evident 
demands. 

I leave with you this idea, doubtless your idea, 
that there should always be unity in the spirit of 
bench and bar and co-operation of all the minis- 
ters of justice—the judges and lawyers. Out of 
this unity and co-operation there will be earned for 
the work of courts, for the law itself, a more gen- 
eral respect of the people. 


7. Hon. Nicholas Murray Butler. 





unless the circumstances are extraordinary, there 
can be no valid objection to overthrowing a con- 
struction of a statute previously laid down contrary 
to what the statute intended, and especially when 
there has been but one decision laying down such 
doctrine ; but when an act is malum in se, a different 
situation is presented. The perpetrator in this last 
case must have been conscious of his wrong doing; 
even if the court in such a case laid down a wrong 
rule with reference thereto, it should hesitate, ser- 
iously, before coming to a different conclusion in 
a later decision. Of course there are no vested 
rights, ordinarily, in the enforcement of criminal 
law. The State does not care to punish merely 
under the doctrine of stare decisis; it does not seek 
for revenge or to permit the accused to be pro- 
nounced guilty under decisions which never should 
have been the law.” 





Government by Constitutional Amendment 

“If we are to have government by constitutional 
amendment, let us hope that at least one more 
amendment to the Constitution of the United States 
will be made, viz.,—that in addition to a proposed 
amendment being ratified by the Legislatures of 
three-quarters of the States in the Union, it shall 
be likewise ratified by a majority of the electors of 
the states whose Legislatures have ratified the 
amendment. Then, and not until then, will govern- 
ment by constitutional amendment be endurable.” 
—From the address of President A. Heaton Robert- 
son of the Connecticut State Bar Association at 
New Haven, Jan. 10, 1921. 








PROBLEMS OF PROFESSIONAL ETHICS 


Concrete Instances Illustrative of the Application of Canon Nineteen of the Code 
Testimony by Lawyer for Client 


Relating to 


HE Code of Ethics lays down this principle: 

19. Appearance of Lawyer as Witness for His 

Client. When a lawyer is a witness for his client, ex- 

cept as to merely formal matters, such as the attestation or 
custody of an instrument and the like, he should leave the 
trial of the case to other counsel. Except when essential to 
the ends of justice, a lawyer should avoid testifying in 
Court in behalf of his client. 

We lawyers must interpret this, and make our 
conduct conform thereto. We must, except in formal 
matters, avoid testifying in cases where we are acting 
as counsel—and except also in matters in which our 
testimony is essential to the ends of justice. But occa- 
sions arise when an attorney may, or even must, testify 
in cases in which he is professionally engaged. Judge 
Metcalf, of the Massachusetts Supreme Judicial Court, 
states this quaintly: 

In most cases, couns¢ 
without subjecting themselves to 


for their clients 
But 


it testify 
just reprehension. 


1 
i Can mm 


there may be cases in which they can do it, not only with- 
out dishonor, but in which it is their duty to do it. Such 
cases, however, are rare; and th they occur, they nec- 


essarily cause great pain to counsel of the right spirit. 


In the application of the above canon, a few con- 
crete instances may prove illustrative. 

Suppose you are conducting a foreclosure suit. As 
to the matter of the amount of a reasonable profes- 
sional fee, three questions arise: (1) How much work 
did you do? (2) Was all this work necessary? (3) 
What is the reasonable value of such work, assuming 
it to be necessary, at your bar? 

It is not easy to see how in ordinary practice any 
one can intelligently and comprehensively state what 
professional work has been done, except the man who 
did it. But before testifying to this, must he withdraw 
from the case? If he must do so, then the lawyer who 
takes it up again will in turn be required to withdraw 
before he will be heard to say what work he has done; 
and a series of participants in the preparation and trial 
of such a case is absurd on its face. The profession 
realizes this; and the writer never heard any objection 
or adverse comment when an attorney, who has con- 
ducted the case, tells what he has done. But as to 
whether all the work he did was necessary, and as to 
how much it is worth, the opinion of other lawyers are 
fully available ; and the lawyer in question should, after 
stating what he has done, refrain from expressing any 


ee . . £A% ohen 
opinion on (2) or (3) above 
Thornton remarks: 
It is recognized, of course, that there are instances 
where counsel cannot avoid testifying on behalf of the 


within his knowl 
necessity im 


liarly 
latter of 


client, as where facts are 
edge that his evidence becomes 
order that justice may be done.” 
in canon 19 may well be inter- 
“uncontroverted,’ 
that 


so pecu 


The word “formal” 
preted or explained as equivalent to 
e. g. proof of demand made, service of notice, 
a record book of a corporation is lost, and the like. 

But it may, of course, happen that evidence which 
the lawyer expects will be entirely undisputed turns 
out to be bitterly controverted. In one instance within 
the writer’s knowledge, an unnecessary question in a 


1 65 Mass. 519 


of Ethics 


foreclosure case precipitated a dispute, which in the 
Master’s office, by way of cross-examination, re-direct 
re-cross, etc., lasted off and on a couple of years. It 
concerned the consideration of a promissory note. 

The complainant had introduced a note of hand in 
evidence. The preparation of the case had involved 
the client in large expense. To hire another lawyer 
and pay him for studying out the case would have in 
volved the client in heavy additional charges. Assume 
that, as we have seen often happens in foreclosure 
cases, complainant’s lawyer had identified the note 
must he say to his client, “An unexpected dispute has 
arisen touching the consideration for the note of hand 
sued on. You must get another lawyer. It will cost 
you something substantial to prepare the case afresh 
but the rules of my profession require me to withdraw 
as counsel.” 

Under these circumstances, the 
could do would be to file an angry protest 

For purposes of comparison, we here note an ex 
treme instance of the application of the general prin 
ciple involved. Plaintiff’s attorney stated on the trial 
that he had computed interest on plaintiff's claim, was 
sworn, and over the objection of defendant’s counsel, 
testified to the amount of the interest. The court of 
review, commenting on the error alleged to have been 
occasioned by permitting the lawyer to testify, says: 


least the client 


The remaining error is, that the plaintiff's counsel 
was sworn to prove a calculation of the amount due on 
the judgment with interest at ten per cent. Such a prac 
tice is very convenient, and aids a jury very much, where 


the calculation of interest is at all complicated. The jury 
are not obliged to take the calculation of the attorney 
though given to them under oath; they can, notwith- 
standing, make the calculation for thems selve s. We are not 
altogether in favor of allowing the yunsel for either 
party to be a witness for his client to sew any fact, but 
we have no law or rule of practice, as some courts have, 
forbidding it. We would be better satisfied, that the proof 
should come from an indifferent party.® 
The inference seems to be suggested that notwith 
standing the fact that the jury, or opposing counsel 
may catch him at it—yet, through professional zeal in 
spired by the hope of a fee, the lawyer-witness may 
take liberties, under oath, with the multiplication table 
interest is 
1e judge 
had but 


Calculating and proving the amount of 

“formal” matter; and is so recognized. Th 

who deplored an attorney’s doing this had 
limited experience at the bar. 

It is “essential to the ends of justice” 

by reason of an unlooked-for dispute which has ariset 


that a client 


in the trial of a case, should not be burdened wit! 
heavy expense in hiring another lawyer. 
But this does not obviate—on the contrary, it em 


phasizes—the need for a careful survey, in advance 
of proof necessary to be submitted in a contested case 
and the requirement that, if there is any likelihood 
that the attorney in charge will be needed to testify as 
to any fact which is at all likely to be disputed, he 
should take no part in the trial of the case. 

RussELL WHITMAN. 


2. Attorneys at Law, Sec. 190 


8. 26 Ill. 76 
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THE INTER-ALLIED WAR DEBT 





Satisfactory Soluti 
Improvement 


ECAUSE mat ttribute our present business 

stagnation n-revival of foreign trade 

and that, in turn, to the burden of international 

ndebtedness, there is beginning, in this country, a gen- 
{ 


eral discussion of whether the United States should 
take part in some plan for a reduction of such’ in- 
lebtedness by cancellation THe AMERICAN Bar 


\SSOCIATION JOUR? kes no position on the wisdom 
of any such action by r government or on the merits 
f any plan whicl proposed. It recognizes, 
however, the interes its readers in such questions 


ind the great wei their opinions carry in their 


liscussion and settlement. When possible, it desires 
to serve as a channel of information, and a medium 
for the expression of its readers’ views on such mat- 
ters. The discussion which follows comes from a 
ontributor who d his name withheld, wishing 
to have his suggestio1 msidered solely upon their 


intrinsic merits. It is printed with the belief that read- 
ers will find it inte because of the information 
which it gives as to resent state of the interna- 
tional balance sheet. because of the concreteness of the 
proposal made and because of the novelty of some 
phases of that proj l 


Of the many problems which are preoccupying our 
economists and bu men, the most serious and 
puzzling is the chaotic condition existing in Europe, 
and while there is general feeling of satisfaction 
throughout the country at the turn for the better of 
business conditions, we all realize that this improve- 
ment cannot continue unless the economic conditions 
of Europe are bettered and stabilized. To bring about 


lamental causes for present 
chaotic conditions be eliminated. These causes 
are varied and compl in their nature, but whatever 
mportance may be attached to the political unheavals 

l resulting from the war, the 


this result, certain 


und to the demoralizati 

financial condition i European countries must be 
recognized as the pt | obstacle in the way of prog- 
ress. It is well to not it the economic and financial 
woes of Europe are rincipally the result of the 
physical destruct ught by the war, however 
great and important this destruction may have been. 
In most of thes untries, even where the war’s 
destruction was the greatest, this destruction has been 
largely repaired, fa rebuilt and the land restored 
to conditions approaching normal. This rapid physical 
reconstruction has ex | the surprise and admiration 
of American visit investigators during the past 
six months, and us to note that, whilst engi- 
neers and agricult vestigators have returned in 
in optimistic stat id, financiers, on the other 
hand, have come b: lecidedly pessimistic. This 
phenomenon can be explained by the fact that Europe 


is suffering less m the physical waste caused by the 
war than from the well-nigh unbearable burden of 
war debts whicl e down the victorious na- 


tions. 
The depressing influ ne 
particularly the external debts on foreign exchange, 


e of these huge war debts 


n of This Perplexing Problem Condition Precedent of Real and Durable 
in International Affairs—Concrete Plan of Adjustment Suggested 


cannot be denied. While it is true that the inter-allied 
indebtedness. has not had any direct effect on the ex- 
change market, inasmuch as no payments on account 
of this indebtedness have weighed on the foreign ex- 
change market, nevertheless the normal effect must be 
reckoned with. We can appreciate its importance by 
noticing the influence on exchange of the proposed 
moratorium in favor of Germany. Moreover, these 
inter-allied debts constitute a permanent cause of per- 
turbation as regards the creditor nations as well as the 
debtors. For the most part, none of these debts could 
be paid in gold. They would have to be paid in.mer- 
chandise, the importation of which would have serious 
detrimental effects in the creditor countries. 

We can hope for no real and durable improvement 
in international affairs until this question of inter- 
allied indebtedness shall have been definitely and sat- 
isfactorily settled. The world is hopeful that following 
the present Disarmament Conference there will be a 
conference attended by the leading nations of the 
world to discuss the vexing problems in economics 
and finance which are of concern to all the nations. 
As a preliminary to such a conference, the necessity of 
some international clearing house ought to receive the 
thoughtful attention of all the parties concerned. With- 
in the last few weeks there have been many encourag- 
ing signs indicating that this trend of thought has 
already begun, but one difficulty so far has been the 
unwillingness or inability of the various parties inter- 
ested to propose any definite and concrete program 
of adjustment. It is not to be expected that such a 
program would be perfect, but it might form a basis 
of discussion which would in turn result in a satis- 
factory solution of the problem. 

With this thought in mind, the following plan of 
procedure is suggested. This plan, in its present form, 
is incomplete and open to criticism on several points. 
On the other hand, it does contain interesting and 
valuable suggestions and its principal interest lies in 
the fact that it is a definite and concrete proposal— 
not dealing merely in generalities of the statement of 
economic or financial principles. 

It is believed that one must start with the premise 
that no solution of the problem is possible so long as 
any one of the creditor nations is unwilling to make 
reasonable concessions. It is assumed that creditors 
as well as debtors are vitally interested in an adjust- 
ment of this inter-allied debt and that all would 
benefit by such an adjustment. As all of the parties 
are suffering from existing conditions and would 
benefit by a solution of the difficulty, it is obvious that 
all must be willing to make reasonable sacrifices in a 
common cause. It follows that more should be ex- 
pected from the richer creditor nations than from the 
others, but the less fortunate debtor nations must be 
willing to contribute their part in a measure at least 
equal to the concessions which shall have been made to 
them. For example, Great Britain, whose finances are 
on a sounder basis than the other countries of Europe 
and who is more directly interested than any other 
country in a re-establishment of international com- 
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merce, should take the initiative in this general clear- 
ance. It is suggested that Great Britain cancel all of 
the international war debts owing to her by the Allied 
nations. This cancellation, however, would be con- 
ditional upon a cancellation by each of her debtors of 
any credits which they may have against other Allied 
countries, and if the amount of credit cancelled by 
Great Britain is in excess of the amounts due in turn 
to her debtors from Allied countries, the difference 
should be deducted, first, from the debts of such new 
non-allied and non-enemy states as Czecho-Slovakia 
and Poland, and, finally, any balance should be credited 
to Germany on account of her reparation debt. 

For example: let us assume that Great Britain 
would annul the debt owing to her by France, viz., 
two billion eight hundred million dollars. France in 
turn would annul her credits first in favor of her 
Allies. These are in millions of dollars as follows: 
Belgium, 800; Italy, 10, and Roumania, 220, or a total 
of 830 million dollars. France would also cancel the 
debts of Czecho-Slovakia, Poland, etc., which amount 
to 830 millions of dollars, and the balance 1 billion 170 
million dollars would be deducted from the amount of 
Germany’s reparations. 

After Great Britain, the United States is, of all 
the other countries, best able to make an important 
contribution to any such general plan of cancellation. 
While the United States is incomparably the strongest 


financial power in the world today, she is not, however, 
so directly interested in the affairs of Europe that she 
could justly be asked for a complete cancellation of 
the amount owing to her by her former associates in 
the war. It is suggested, therefore, that the United 
States should only cancel in the case of governments 
such as Roumania and Poland, who admittedly are at 
present unable to make any payment, and that as re- 
gards claims against Great Britain, France, Italy and 
Belgium, these be maintained but reduced by accepting 
payment at the rates of exchange existing at the time 
the advances were originally made. Otherwise stated, 
it seems only reasonable that the United States should 
make allowances as its contribution for the reduced 
capacity of payment in the four countries mentioned, 
and the amount of this reduction in capacity to pay 
may be best measured by the drop in their respective 
exchanges. Such a concession on the part of the United 
States, however, should also be conditioned upon a 
reduction of the German reparations, in an amount 
equal to the reduction in the inter-allied indebted- 
ness to the United States effected by the exchange 
provision above referred to. 

The result of this general readjustment, both in so 
far as the Allied countries and Germany are concerned, 
will appear from the following table, which shows the 
amount of reduction by countries and the total reduc- 
tion of the German reparation : 


TOTAL AMOUNT OF REDUCTIONS 


(In Millions 


By In 
|England France Belgium Italy 

United States 680 1700 220 1210 
England By aki 2800 500 2400 
France 600 10 
Belgium 
Italy 
Roumania 
Serbia 
Total 680 4500 1320 3620 





of Dollars) 


Favor of 
Non-allied 
Roumania Serbia Countries Germany Total 
40 50 300 : 4200 
270 P 5970 
220 830 2840 4500 
1320 | 1320 
3620 3620 
260 | 260 
50 50 
mr rar { 
260 50 1400 8090 | 


N. B.—In the case of Italy the total of her cancellations may be in excess of her share of the German indemnity, but 
this does not materially affect the method of clearance shown by this table. 


The German debt, it is seen, would by this plan 
be reduced by approximately eight billions of dollars, 
which would reduce Germany’s bill for reparations to 
approximately one hundred billion gold marks, the 
exact amount advocated by the United States rep- 
resentatives at the Paris Conference. All the other 
inter-allied government debts resulting from the war 
will have disappeared, except the debts owing to the 
United States by Great Britain, France, Italy and 
Belgium. These debts would have been reduced by 
the adjustment above indicated and would then be 
roughly as follows: 


Great Britain....... 3 billion 500 million dollars 
DT wiadecevcr en 1 billion 250 million dollars 
BE Gh edeedss wn tes 430 million dollars 


DL  mais'eccss cae 150 million dollars 


making a total of 5 billion 330 million dollars. 
It is readily conceivable what a salutary influence 


such a general clearing would have upon the revival 
of international commerce, as well as on the political 
relations between the various peoples concerned. 





Alabama’s Modern Judicial System 

“We have today the most modern judicial 
system in America, because there is absolutely no 
other State in the Union which gives the right, so 
far as I know—until recently at least, I am positive 
—the right to the Chief Justice to send all the 
judges to one point in the State if necessary to get 
the work done there,” said Mr. Henry Upson Sims, 
at the last meeting of the Alabama Bar Association. 
“Further than that, there is no other court in 
America that compares to the Birmingham Circuit 
Court, because there is no other court so nearly 
modeled to the English court that has like jurisdic- 
tion.” 
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ASSOCIATION OF AMERICAN LAW SCHOOLS 





Nineteenth Annual Meeting, Held at Chicago, Elects McGill University, Montreal, and Cath- 
olic University of America to Membership, Listens to Addresses, and Discusses Pertinent 
Questions in Series of Twelve Round Table Conferences 





CONSIDERABLE variety of meetings made 
up the Nineteenth Annual Convention of the 
f An Schools at the 


Association « \merican Law 


Hotel LaSalle, Cl December 29, 30 and | 
1921. The Associat consists of fifty-three law 
schools scattered throughout the United States. 


t meeting in electing the Law 
versity, Montreal, to member- 
Association on an interna- 


A departure at the 
School of McGill U: 
ship has launched 


tional career. The ols of Canada have wavered 
between the older English model of societies for 
legal education and the American type of law 
school. In addition, tl ey have carried something of 


n of faculties of law by 
of the ideas and institutions 
the French-speaking parts 


the continental tr 
reason of the prevale: 
based on Roman I 


of Canada. On the hole, the school at McGill 
which is now a member of the Association seems to 
approximate the law school of the United States 
more closely than do any of the other Canadian 
Schools. One other school was elected to member- 


ship—the Law Scl of the Catholic University 


of America, Washington, D. C. 

Forty-eight of the schools in the Association 
were represented at the convention. _In_ several 
cases practically the entire full time faculty was 
present. The larg | vigorous delegation from 


ls must have been a grati- 
residing officer of the esteem 
in which his colleagues hold him. In addition, there 
were representatives of several schools not mem- 
bers of the Association, to whom were extended the 
courtesies of the and other privileges of the 
convention. This broad-minded action of the Asso- 
ciation by a resolut adopted in the course of the 
Convention has now become the fixed policy of the 
Association for future meetings. In general, the 
important questions before the Convention were 
dealt with consistently with this policy. Thus the 
Association laid on the table a resolution introduced 
by the Executive ( 


one of the eastern 
fying indication to the 


numittee which tended to dis- 


criminate perhaps a little too sharply against schools 
not members of the Association in the matter of 
advanced standing to be accorded to their students 
upon transferring to other schools. The purport 


of the report submitted on the subject of classifying 
law schools which was approved by the Convention 
was that the work of classification should not be 
undertaken by this organization. In other words, 
the Association of American Law Schools recog- 
nizes as its purpose the advancement of legal edu- 
cation, not its control. 

It was fitting that the meeting devoted careful 
attention to the opinions of other bodies, bodies of 
laymen as well as of lawyers, on the problems of 
legal education. The president’s annual address 
discussed the recent action of the American Bar 
Association at its last convention in recommending 
the raising of standards throughout the country and 
the report of the Carnegie Foundation for the Ad- 
vancement of Teaching made as a result of its ten 


years’ study of legal education in this country. It 
was fitting, too, that the Convention called upon 
Mr. Alfred J. Reed, the author of the Carnegie Foun- 
dation Report, who was a visitor, to take part in 
the discussion of the president’s report. Mr. Reed 
stated very clearly his points of difference with the 
Root Committee on the question of a unitary bar. 
He stated that he could not see how it was possible 
to escape from the development of a dual profes- 
sion consisting of an inner and outer bar. Still he 
was not at all dogmatic but willing to watch the 
outcome in which he seemed to think that the 
attitude of the Bar Association and of lawyers in gen- 
eral might be a potent factor. He was very attentively 
listened to and even before he spoke, a number 
of questions were directed to him. In his avoid- 
ance of “dialectics,” however, he showed himself 
a master dialectician as well as an indefatigable 
gatherer of facts. He remained throughout the Con- 
vention and freely discussed the affairs of each 
school with its representatives. 

Most of the open meetings were devoted to 
routine matters. Aside from the presidential ad- 
dress and that of the representative of McGill on 
legal education in Canada, the only formal paper 
announced was one by Judge Benjamin N. Cardozo 
of the Court of Appeals of New York. Under the 
caption, “An Institute of Law,” he developed an- 
other phase of the ideas which he had expressed in 
a recent number of the Harvard Law Review on 
a ministry of justice, namely, the need of a more 
systematic process of keeping the law up to date. 
Hon, Orrin N. Carter of the Supreme Court of 
Illinois was also invited to address the whole Asso- 
ciation. 

The papers by the representatives were thus 
scattered among the several sections to a much 
greater extent than in any previous meeting. Nine 
of these sections met in twelve round-table confer- 
ences. A score or more formal papers were read, 
most of which, to judge by the experience of last 


-year, will probably appear in the Law Journals in 


55 


the near future. Although the sections and round 
tables are supposed to be organized along uniform 
lines, those who attended them were struck by the 
great diversity of forms that the experiment has 
taken on. In the first place, the councils which 
were elected last year to conduct the affairs of the 
several sections differed among themselves in size, 
in internal organization, in the tenure of office of 
their members, and in having or lacking a division 
of function among the members with reference to 
the particular branches of their subjects taught in 
the law schools. Aside from the actual difference 
in the terms and conditions for which they have 
been elected, and the like, there developed this year 
even a greater difference in policy. Most of them 
seem to have assumed the desirability of rotation 
in office and the bringing in of new blood. A few, 
however, have kept their officers from the very start 
without a change. In some, the papers were given 
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by the members of the council, while in others the 
council studiously avoided taking part in the pro- 
gtam. 

The greatest difference developed in what the 
sections attempted to do.* There were at least four 
distinct types of discussions: First, the simple discus- 
sion of difficult points, as illustrated in some of the pa- 
pers in Conflict of Laws, Business Associations, Wrongs, 
and Commercial Law. The first of these, under 
the presidency of Professor Beale, is necessarily 
a return of a number of his older students to a 
seminar session. It was enlivened this year by the 
injection of an independent tradition represented in 
a few of the schools. The session in Commercial 
Law cleverly grouped the points to be discussed 
by proposing a single question likely to come up 
in any of the “commercial law” courses. And the 
discussion consisted of the various solutions of the 
problem offered in the law of sales, in the law of 
bills and notes, in the law of insurance, and in the 
law of admiralty. This conference was particularly 
successful and illuminating. Those in charge of it 
for next year plan to discuss the various instru- 
mentalities presented by the law for a particular 
business need, much as is being done in the newest 
textbooks on business law. 

A second type of question was that dealing with 
new developments in the law, the new international 
court, for example, in the section on International 
Law, and the appearance of no-par-value stock in 
the section on Business Associations. Twenty-two 
states have adopted such a provision since 1913, 
and it has been up for consideration before the 
commissioners on uniform state laws. 

The third type of question has to do with im- 
proving the law. The Property session was de- 
voted to the problem of simplification through sta 
tutes. In Municipal Corporations there was a 
general agreement that cities should be more 
generally held liable for acts on the “governmental 
side.” In Public Utilities one of the topics was 
the desire of a new instrumentality for the more 
efficient regulation of public service enterprises and 
the latest experiments in that direction. Another 
was the imperative need of a more definite system 
of valuation of public utilities. In Remedies, the 
theme was reforms in the law of evidence. In 
“Wrongs” there was an able discussion of the need 
of bringing the legal conception of insanity with- 
in the bounds of modern psychology. 

The fourth type of question was concerned with 
purely pedagogical difficulties. Such questions as 
where this or that should be taught; international 
law, for example, or the business trust, or equity 
of redemption, or legal bibliography. Sometimes 
the question was how it should be taught, as when 
Dean Wigmore in the section on Wrongs elab- 
orated his tripartite division of torts originally 
put forward in the eighth volume of the Harvard 
Law Review. An interesting session of this fourth 
type was that of the section on Legal History, one 
of the best attended at the Convention. The speak- 
ers were by no means unanimous as to the proper 
content of such a course or its exact place in the 
curriculum. The principal paper presented pro- 
posed a rather intensive study of a few topics, as 





*The fact that three or four of these “round tables” were held at 
the same time made it impossible for any one representative to attend 
them all. I am indebted to my colleagues, Dr. Welean A. Crane and 


Dr. George J. Thompson, for accounts of those which I was compelled 
often reluctantly, to miss. 


illustrative of the growth of law. Most of those 
who took part in the discussion wanted at least a 
broader field of Legal History to be brought into 
the curriculum, and some described a course more 
comprehensive than any that the expression “Legal 
History” would in itself suggest. 

The conference on the conferring of a doc- 
torate instead of the degree of Bachelor of Laws on 
students holding the A. B. degree brought out the 
information that at present half a dozen schools 
confer the degree of J. D. on students who spend at 
least six years on their academic and legal course, 
devoting at least the last three of these to law. The 
Convention recommended that this be the minimum 
requirement hereafter for the degree of J. D. Higher 
research degrees in law, such as S. J. D. and 
D. C. L., were discussed by the Conference, but 
it was found that the present diversity in this regard 
was too great to permit of the recommendation of 
any particular course of action. 

In view of the difficulty of arriving at uniform 
ity even in such general matters as these, one may 
imagine the consternation caused by a simple re- 
quest addressed to the Convention by a legal fra- 
ternity then in session in the same hotel: that in 
order to facilitate the awarding of a cup for scholar- 
ship, the schools of the Association should adopt a 
uniform system of marking grades! The matter 
was referred to the incoming executive committee. 

Other business referred to that committee in 
cludes the recommendation of the establishment of 
a juristic center, the report of the committee on 
recruiting the teaching branch of the profession, 
and an elaborate report of the committee on cur 
riculum. 

The officers for the coming year are: President, 
Dean James Parker Hall of Chicago; Secretary- 
Treasurer, Dean Henry Craig Jones, University of 
Illinois; Executive Committee: Dean George Glea- 
son Bogart of Cornell, Dean Thomas W. Swan, of 
Yale, and Professor Larrimer of Tulane University. 

The luncheons as usual were a pleasant feature 
of the Convention. At one of them Mr. William 
Draper Lewis detailed the plans of the Conference 
to be held in Washington pursuant to the recom- 
mendations of the Root Committee, to bring about 
the help of state bar associations in raising the 
standards of legal education. The annual banquet 
was turned into something of a farewell dinner to 
Eugene Gilmore, a former president and for many 
years secretary of the organization. He will leave 
shortly to become the Vice-Governor-General of the 
Philippines. A feature of the banquet was the sing- 
ing of Professor Hector G. Spaulding of George 
Washineton University to the accompaniment of 
Dean Wigmore. His rendition of the street song 
from the Barber of Seville left the impression that 
the law, always known as a jealous mistress, has 
robbed opera of a star. NATHAN ISAACcs, 

University of Pittsburgh Law School 





A Cabinet Reunion 

A unique feature of the dinner given by the 
Chicago Bar Association on Dec. 27 in honor of 
Chief Justice Taft was the presence of three former 
members of his cabinet: Walter L. Fisher, Secre- 
tary of the Interior; Wayne MacVeagh, Secretary 
of the Treasury, and Jacob M. Dickinson, Secretary 
of War. All are residents of Chicago, Judge 
Dickinson made an address. 
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CURRENT POLITICAL AND ECONOMIC REVIEW 





HE industrial phenomena of the falling price 

cycle through wl we are just passing are 

bringing with them a reconstruction and a 
re-emphasis of many economic ideas For some 
years the dearest many enlightened la- 
bor leaders was to secure the recognition of labor’s 
right to a wage adjusted to the cost of living. 
No sooner had this conception become widely 
disseminated than la began to see in it a dan- 
gerous boomerang. It ngered labor’s demand for 
an increasing standard iving “by chaining it to an 
index number” on the one hand, and served as an ex- 
cellent argument for re ¢ wages during a time of 
declining prices. The Executive Council of the A. F. 
of L. reported to the ‘ ention at Denver in 1921 


g wages solely on the basis 


that “The practice of g 
lation of the whole phil- 


of the cost of living is 


osophy of progress and ilization, and furthermore 
is a violation of sound economic theory.” A discussion 
of this matter based on the experience of the printing 


trades in Chicago appeared in the December number of 
the American Econon w. Mr. F. H. Bird, who 
wrote the article, served some time as consulting 
statistician for the Franklin Division of the Franklin 


['ypothetae of Chicag ; conclusion is 


No system of wage a tment can be successful over 
a period of time unless it recognizes the fundamental 
principle of payment for results. One reason for the 
open shop movement in t nited States is the protest 
f the employers against restrictio1 f output with its 
excessive cost of pr Would it not be a con- 
structive step on the part of trade union leaders to permit 
the adoption of product standards as part of the col- 
lective bargaining proce se standards to be arrived 
at on the basis of it tigation of scientific production 
results?” 

A report from New Zealand appearing in the Eco- 


interest to the 


ts bearing on tl 


iomic Journal for De ber is of 


United States because he Kansas 


Compulsory Arbitration experiment. Professor J. B. 
Cunliffe of Canterbury College, New Zealand, writes 
of “Wage Arbitration in New Zealand under falling 


\ summary of record of the court tends 
that real wages have not been raised by the 


prices.” 


to show 


court. The requests to cut wages have been favorably 
acted on by the court, resulting in a great furore in the 
ranks of organized labor. One of the justices of the 
court (representing labor) resigned and “there is an 


active minority of the | novement which views the 
court as a mere capita levice.” 

It is not safe to risk any bold generalization, but 
it would appear that sit New Zealand is primarily 
agricultural in its make up and since unemployment 
reigns, New Zealand lal vould have as much to gain 
by holding loyally to the court as by attempting to 
strike. These months are critical for the success of the 
court method of settling industrial disputes 

The activities of the Indian Nationalists against 
Great Britain are coming to the attention of the world 
in dramatic fashion raknath Das of Calcutta, 
India, discusses the “] 1f Non-Violent Revolu- 
tion in India” in the Journal of International Relations 
for October. He dates the Indian movement from the 
industrial demoralization of 1905. The revolution has 
been under the leadership of M. K. Granhi, who is con- 
‘erned with building “a state Indian 


iP ¢ 
rogre 


within a state.” 


Courts are meting out justice. The government is 
supported by optional financial assistance. “The boy- 
cotting of British goods and the reviving of Indian in- 
dustries are progressing so swiftly that the Lancashire 
merchants are in distress and over 600,000 operatives 
of cotton mills of Lancashire are now out of employ- 
ment.” Voluntary militia units are organizing. A 
trade union movement is approaching the five million 
mark. Many districts have refused to pay British 
taxes and stoically put up with violent measures to en- 
force collection. The moral aspects of the nationalist 
appeal are apparent when one remembers that opium 
shops are being swept out of existence. 

In striking contrast to the moral unity of the 
Indian peoples is the situation in China, revealed by 
Henry F. Merrill in the Political Science Quarterly for 
December. The picture is so black that his final 
word is: 

Let the students of all the Provinces cooperate, and 
working with and through the leaders of the gentry, and 
of the agricultural and industrial elements of the popu- 
lation in every district, influence and control the election 
of the members of the New Parliament. Let them dis- 
courage bribery and corruption. An individual 
appeal to every authorized voter would not, perhaps, be 
an impossibility. There is reason to believe that such a 
movement is coming. If it fails, the temporary effective 
intervention in government by a commission of the for- 
eign powers is the only apparent resource. 

A summary of the proceedings of the Arms Con- 
ference to date appears in the January, 1922, Current 
History supplement of the New York Times. 

The Economic World for December 31, 1921, con- 
tains a criticism of the proposals for the extension of 
credit to European states on the theory that credit is 
needed to revive British trade. The author thinks 
British prices are “impossible.” 

The literature relating to the “British Building 
Guilds, and experiment in Industrial Self-Government” 
is reviewed by G. V. Cox in the December Journal of 
Political Economy. 

Witrarp E, ATKINS. 
University of Chicago. 


Death of John E. Greene 


With regret the Bench and the Bar of the State 
received the report of the recent and sudden death of 
John E. Greene of Minot, N. Dak. For some time he 
had been Secretary of the State Bar Association ; previ- 
ously he had been its President. He was always inter- 
ested in promoting the welfare of the State Bar Associ- 
ation and, largely through his advocacy of incorporating 
the state Bar and the giving to it powers some- 
what similar to the law societies in Canada, he was in- 
strumental in suggesting, and thus procuring, the pass- 
age of the statutory act in 1921 incorporating the State 
Bar Association and making every practicing attorney, 
by legislative act, a member thereof. For many years 
he had been a member of the American Bar Associa- 
tion, at one time being a member of the General Coun- 
cil. For years he was recognized by the Bench and 
Bar of this State to be one of the leading lawyers in 
the State. 

H. A. Bronson, 
Justice of the Supreme Court, Bismarck, N. Dak. 
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ACTIVITIES OF STATE BAR ASSOCIATIONS 





Secretaries of State Bar Associations are re- 
quested to send in news of their organizations. 
“News” means not only official statements of 
time, place and programs of regular meetings and 
the action there taken, but also reports of other 
interesting activities. In brief, anything showing 
what the membership, comanittees and leaders in 
the State Bar Association are thinking and doing 
with respect to matters of professional interest. 








Secretaries can help to make this department one 
of the most interesting in the Journal. The collec- 
tion of reports will enable each State Bar Asso- 
ciation to see every month what the others are 
doing and to avail itself of any suggestion con- 
tained in their activities. Contributions should 
be mailed not later than the 25th of each month 
and should be addressed to the editorial office, 
1612 First National Bank Building, Chicago. 








ALABAMA 


Delegates to Legal Education Conference 
Appointed 


Hon. W. O. Mulkey, President of the Alabama 
State Bar Association, has appointed the following 
delegates to the Conference on Legal Education to be 
held in the City of Washington, D. C., February 23 and 
24, 1922: Hon. Benj. P. Crum, Montgomery; Hon. 
Forney Johnston, Birmingham; Dean A. J. Farrah, 
University of Alabama. 

The following alternate delegates were appointed : 
Col. Chas. S. McDowell, Jr., Eufaula; Hon. J. K. 
Dixon, Talladega; Hon. A. R. Powell, Andalusia. 

The Executive Committee of the Association will 
have a meeting in the city of Montgomery on January 
12 to fix the time and place of the next meeting of the 
Association, select some distinguished non-resident at- 
torney to deliver the Annual Address before the Asso- 
ciation at its meeting, invite certain members of the 
Association to prepare papers to be read before the 
Association and transact such other business as may 
be thought necessary to insure a full attendance of the 
members at the meeting of the Association. 

Avex. Troy, Secretary. 


FLORIDA 


Efforts to Organize and Regulate Bar by 
Legislation to be Continued 


Plans for the 1922 meeting of the Florida State 
Bar Association were discussed at a meeting of the 
Executive Council held in Jacksonville, January 4. 
The meeting will be held in Orlando, Florida, June 15, 
1922. It was decided not to limit the time of the meet- 
ing to two days, as has heretofore been the custom 
It has been found by experience that oftentimes im- 
portant matters are slurred over because of the haste 
necessitated by the two-day limit established. At the 
1922 convention the question of adjournment will be 
left to the pleasure of the members attending the meet- 
ing. All the Judges in the State will be requested to 
recess their Courts the week of the meeting so as to 
permit a large attendance by practicing attorneys. 

The Secretary was instructed to call on the chair- 
man of the various standing committees for reports to 
be submitted not later than thirty days prior to the an- 
nual meeting. These reports will be printed and 
mailed to the members before the meeting so that they 
may be studied and digested at leisure. 

The President was authorized and directed to take 
up with the chairman of the Judiciary Committee of 
the United States Senate the urgent need of an addi- 
tional Federal Judge in Florida. A bill providing for 
such relief has been passed by the House of Represen- 


58 


tatives and is now before the Senate Judiciary Com- 
mittee. 

The Council decided to continue its efforts to or- 
ganize and regulate the Bar by legislative enactment. 
A bill to such effect was approved at the 1921 meeting 
and was passed by the Florida Senate. It was not 
reached by the House prior to adjournment due to 
press of business. Every effort will be made to have 
this bill passed by the 1923 Legislature. 

The Secretary reported that as a result of the 
membership campaign which the Association has been 
carrying on one hundred and twenty-nine new mem- 
bers have been secured. This brings the total mem- 
bership up to five hundred and sixty, or more than 
fifty per cent of the practicing attorneys in the State 
The drive for new members will be continued and it is 
hoped to enroll all the attorneys in Florida before the 
next annual meeting. 

HerMAN ULMeR, Secretary. 


KENTUCKY 


Association Opposes Calling Constitutional 
Convention 


The President of the Kentucky State Bar Asso- 
ciation has appointed the following delegates to the 
Conference of Delegates to be held in Washington 
in February: W. W. Crawford, Louisville; Atilla 
Cox, Louisville; J. Verser Conner, Louisville. 

At the last meeting of the Kentucky State Bar 
Association the President was directed to appoint 
a Committee to consider the advisability of calling 
a Convention to revise the present State Constitu- 
tion. That Committee was appointed and met and 
a special meeting of the Association was called to 
be held in Louisville on December 28th, at the same 
time that the Commonwealth’s Attorneys Associa- 
tion and the Circuit Judges Association met. 

On the 28th the Committee reported and it was 
opposed to calling a Convention to revise the pres- 
ent State Constitution. The question of adopting 
or rejecting that report was debated during the en- 
tire morning session on the 28th, and in the after- 
noon the debate was continued. By a vote of al- 
most two to one the Convention went on record 
as opposed to calling a Constitutional Convention 
In other words, it adopted the report of its Com- 
mittee. The proposition excited a great deal of 
interest. 

On the evening of December 28th a joint ban- 
quet of the Louisville Bar Association, the Ken- 
tucky State Bar Association, the Circuit Judges 
Association and the Commonwealth’s Attorneys 
Association was held at the Seelbach Hotel. Mr. 
John Davis, of Louisville, presided as toastmaster, 
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and Mr. 


Covington, Mayor iston Quin, of Louisville, and 
Judge William Rogers Clay, of the Court of Ap- 
peals of Kentucky, spoke 

SER ( ER, Secré tary. 


MARYLAND 


Annual Report of Bar Association Just Issued— 
Contains Interesting Addresses 


The Annual Report of the Maryland State Bar 
Association for tl ar 1921 has just been issued 
ind contains the daily proceedings of the Associa 
tion as well as the addresses made by the invited 
guests. These ldresses were more than of local 
interest and shou e to be helpful reading to 
attorneys throug t the country. The address of 
he President of t \ssociation, James E. Ellegood, 
liscussed several general political evils; that of 
judge John C, R of the United States District 
Court for the District of Maryland, analytically 
lealt with the “Difficulties in the Way of Ascer- 
taining the Will of the People, as to Men or Meas 
ures;” that of Alexander Armstrong, Attorney Gen- 
eral of Maryland, dealt with the importance of the 


office of Attorney neral in the States of the Un- 
ion and the wisd f keeping it an elective office 


ather than making it an appointive one; that of 
Forney Johnston Washington, D. C., dealt with 
“Certain Mod pects of the Police Power” and 
carefully analyzed what he considered to be an 
abdication of the licial function in favor of the 
Legislature itsel hose action is under review by 
the Court, as well as the substitution of the test 
of social economics and comparative legislation of 
other countries for the conclusions of the Judge 
Mr. Johnston particularly referred to the “Rent 
Cases” decided by the Supreme Court of the United 
States in the Spring of 1921. That of Frank W. 
Grinnell, Secretar f the Massachusetts Bar Asso- 
ciation, dealt briefly with the history of “Some 
Early Lawyers of Massachusetts and Their Present 
Influence in the | of the Nation,” naming James 
Otis, Thomas Allen, John Adams, Theophilus Par- 


sons, and William Cushing; that of Philip P. Camp- 
bell, Chairman Committee on Rules of the 
House of Representatives, dealt with “The Citizen 
and the Constitution,” and emphasized the multi- 
plying of the activities of the Government in mat- 
ters foreign to its original purposes. 

The Association also considered the incorpora- 
tion of the Maryland State Bar Association in ac- 
cordance with the “Uniform Act” prepared by a 
Committee of the American Bar Association, and 
finally concluded that it would not be wise to adopt 
this Act at the present time. It also considered 
the practicing of law by Trust Companies and the 
organization State judicial system along lines 





suggested by the Judicature Society. 

Judge Henry D. Harlan, Sylvan Hayes Lauch 
heimer and James W. Chapman, Jr., have been ap- 
pointed delegates to attend the special meeting or 
Conference on Legal Education to be held in Wash- 
ington, D. C., in February. 

[ames W. CHAPMAN, JR., Secretary. 
MICHIGAN 


State Bar Association Issues Journal 
The first is » Michigan State Bar Jour- 
nal, the organ established by the association in 





Province M. Pogue, President of the Cin- 
cinnati Bar Association, Mr. H. B. Mackoy, of 





accordance with a decision taken at the last annual 
meeting held at Flint, June 3 and 4, came out in 
November. The issue contains a foreword giving 
the genesis of the enterprise. It states that what 
seemed very simple when presented to the associ- 
ation for authorization turned out to be extremely 
difficult when taken up by the officers for definite 
execution. “A study of the experience of other 
states,” it continues, “and particularly of the ex- 
periment of the Massachusetts Bar Association with 
a similar enterprise, convinced the officers and di- 
rectors that a successful Bar Association organ 
could not be maintained unless it contained a con- 
siderable variety of legal material. Something more 
than a mere medium for dissemination of Bar As- 
sociation proceedings and news, and a range of 
subjects wider than mere questions of Michigan 
law, seemed essential. In other words, a journal 
which would be able to meet the requirements of 
an exacting learned profession would have to be 
both a Bar Association organ and a general legal 
t.agazine.” 

The statement adds that the Law School faculty 
of the University of Michigan, under whose aus- 
pices the association voted to issue the new period- 
ical, offered a solution of the difficulty. This was 
to allow the Michigan Law Review, the general 
legal magazine published by them, to be reprinted 
and used in combination with a new journal, which 
should confine itself to matters relating te the Michi- 
gan Bar Association and to Michigan laws—the com- 
bination to go out to all members of the State Bar 
Association. This plan was finally adopted by the 
officers and directors of the association. It called 
for eight issues, from November to June, inclusive, 
instead of the four each year which the association 
had contemplated, but this seemed a mere mechan- 
ical variation. The editorial work will be done 
under the direction of the Secretary of the Michigan 
State Bar Association. 

The November issue presents a very imposing 
appearance and, with its varied contents and excel- 
lent mechanical workmanship, seems fully to justify 
the decision of the officers. 


MISSOURI 
Delegates To Legal Education Conference 





The Missouri Bar Association has appointed 
the following men to attend the conference on legal 
education to be held in Washington during the 
month of February: Mr. Murat Bovle. Grand Ave- 
nue Temple. Kansas City, Missouri; Mr. James P. 
McBaine, School of Taw. Columbia. Missouri: and 
“6 H. E. Snrague, Third National Bank Building, 

. Louis, Missouri. 

Kennetn C. Sears, Secretary. 





NEBRASKA 


Report of Committee on Bar Organization Post- 
poned—Large Increase in Membership 


The Nebraska State Bar Association held its 
twentv-second annual meetine at Omaha. Dec 29 
and 30. The address of President Alfred G. Fllick 
of Omaha summed up ablv what the Association 
had accomplished during past vears. The address 
of Judge Kimbrough Stone, of the United States 
Circuit Court of Anpeals, was an unusuallv strong 
demand for the enforcement of law, couched in a 
style remarkable for its clear incisiveness. Senator 
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Beveridge delivered an address on “The Develop 
ment of the United States Constitution Under John 
Marshall,” which was able, eloquent and informing. 
Prof. L. H. Foster of the College of Law, of the 
University of Nebraska, took as the subject of his 
address, “Some Pitfalls of Nebraska Real Property.” 

The Committee on Bar Organization appointed 
at the last meeting made a report, in which it en- 
deavored to remove objections which had been made 
to the bill for the organization of the State Bar 
proposed at a previous meeting. The bill which this 
committee presented did not attempt to leave final 
action in the formulation of rules of professional 
conduct and in -relation to the requirements gov- 
erning admission to the Bar of the State to the 
Nebraska Bar Association, but provided that this 
organization should simply make recommendations 
to the Supreme Court. Certain designated repre- 
sentatives were given authority to institute and 
prosecute proceedings for the misconduct of any 
attorney, the Supreme Court to pass upon the case. 
After considerable discussion the report was in- 
definitely postponed. 

The joint report of the Committees on Legis- 
lation and Judiciary pointed out five recommenda- 
tions sponsored by the Association which the Legis- 
lature had adopted, namely: providing for verdict 
by five-sixths of the jury in civil cases; judgment 
in criminal action not to be reversed or affected 
by reason of any error not affecting the substantial 
rights of the defendant; recognizance in criminal 
cases made continuous from term to term until 
final judgment; jurisdiction of district judge at 
chambers increased; establishment of state cus- 
todial farm for first offenders. 

The Committee on Legal Education recom- 
mended that the resolutions of the American Bar 


Association, adopted at the 1921 meeting, concern 
ing requirements for admission to the Bar be 
adopted. This report was laid on the table until 
the 1922 meeting, in anticipation of the session of 
the Legislature in 1923. The Committee on In 
quiry reported that eight complaints had been made 
to it, which had been variously dealt with. In two 
cases the committee had made an investigation and 
report, which had been forwarded by the executive 
council to the Supreme Court. This tribunal re- 
cently directed the Attorney General to institute 
disbarment proceedings. 

At this meeting one hundred and seventy-three 
new members were admitted to the association 

The following officers were elected for 1922 
President, George F. Corcoran, York: Vice-Presi 
dents, Wm. V. Allen, Madison: C. L. Richards. 
Hebron; J. G. Mothershead, Scottsbluff; Secretary, 
Anan Raymond, Omaha; Treasurer, Raymond Cross 
man, Omaha; Executive Council for three years 
James A. Rodman, Kimball 


OHIO 
Program for Mid-Winter Meeting 


The mid-winter meeting of the Ohio State Ba 
Association is to be held at Akron, Ohio, Friday and 
Saturday, January 27 and 28. The speakers are: 
Eugene MacQuillan of St. Louis, who will deliver an 
address on the subject of Municipal Corporations ; 
George E. Reiter of Sandusky, Ohio, who will speak 
on Community Property as Between Husband and 
Wife; United States Senator Joseph Taylor Robinson 
of Arkansas, and Congressman Simeon D. Fess of 
Ohio, the subjects of whose addresses have not yet 
been announced.—J. L. W. Henney, Secretary. 





LETTERS FROM BAR ASSOCIATION MEMBERS 





An International Air Code 
Denver, Col., Dec. 15, 1921.—To the Editor: The 
disarmament conference met with a new world to 
set in order. It confronted conditions never yet 
confronting any conference of nations. No longer 
will questions of sea power in ships, of mere naval 
superiority, occupy the minds of statesmen—they 
must look to the air where future mastery lies. 

If we admit this fact—and recent demonstra- 
tions seem to prove it, at least potentially—we 
must admit that the nations must enter a new do- 
main of international law—the law of the air. There 
must be an international air code. It must be a 
code both for peace and for war. It must define 
the routes, map out the areas, limit the flying zones 
and declare the rules of international flying. 

The conference ought to do more than to con- 
sider the deadly side of air craft—it ought to take 
steps to define the lawful limits of flying over any 
foreign nation and prepare the various countries 
for the development of peaceful commerce and in- 
tercourse in the air as well as on land and sea. 

We are indebted to that brilliant English 
writer, Mr. H. G. Wells, for the first impulse to 
consider carefully this matter of internationalizing 
air craft. In a recent article he insists that Eng- 
land is about to be marooned and isolated through 





the legal inability of her airmen to fly over any 
other country, and he brings this principle to bear 
on a future world state that may end war. But 
when he comes to consider the relation of England 
to such a World League and to future world ar 
rangements and the effect of air traffic upon Brit 
ish supremacy Wells strikes a clearer note and in 
that brilliant and prophetic style which has charm 
because it is such a curious mixture of reality and 
vision he writes a fascinating chapter. He finds 
the existence of sovereign nations in Europe an 
insuperable obstacle to the future of Britain in the 
air, or even in any form of human intercourse 
“You cannot get out of Britain to any point of the 
empire, unless perhaps it be to Canada, without 
crossing foreign territory,” Wells tells us. And we 
look at the map. He is right if the plane must 
travel as the crow flies. England is rather “bot 
tled up” to use Ben Butler’s famous phrase. But 
if the planes fly over sea routes England has as 
much free egress as almost any nation and can 
fly anywhere. Whether planes will need to use 
land routes or can stay on sea routes is something 
no one can now determine. We must go to the 
plane factories, to obscure inventors working in 
machine shops, for an answer to the question. 
But Wells’ suggestion involves one obstacle to 
continental air traffic that must be reckoned with 
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in the near future by some international convention 
the formulation of international air rules, or an 
international law of the air 
Wells states the legal principle correctly. Each 
sovereign nation is precisely like an individual land 
owner: it owns the soil within its boundaries to 
the center of the earth and the space above, within 
vertical planes, to the sky. An entry of a plane at 
any height over a nation is a trespass upon the 
rights of that nation and a technical violation of 
fake Switzerland for example. 
The Swiss nation owns within its boundaries pre- 
cisely what an Illinois farmer owns in his 160 acres 
of land; it owns the land, its surface, and all the 
space beneath and above, included within imag- 
inary vertical planes extended indefinitely upward 
and downward. A British aviator who tries to fly 
to Persia over a land route would violate the sov- 
ereignty of possibly France, Italy, Greece and Tur- 
key. No matter at what height his plane flew and 


its sovereignty 


how silently he slipped through the upper air, he 
is crossing international boundary lines and na- 


tional domain and is trespassing upon the territory 
of other nations 

Wells is quite right in declaring that a Fed- 
eralized Europe would remedy this state of affairs, 
and if he can persuade the nations of Europe to 
Federalize and permit British aviators to pass at 
will over their land, he will have earned the right 
to a resting place in Westminster Abbey. But we 
must consider another point—landing rights. No 
matter what view we entertain of the dubious and 
technical trespass of flying over a nation’s domain 
at say, 20,000 feet up, there can be no doubt that 
a landing upon the soil of a nation is a possible 
violation of national rights and such right is subject 
to the sole regulation of the sovereign nation where 
the landing is made. ; 

What is obviously needed is, first, a new 1in- 
ternational air code providing that above a certain 
height, say 10,000 feet, a passage over a nation by 
aeroplane shall not be considered a trespass or a 
violation of national rights; and second, nations 
must agree upon rt ciprocal landing rights and there 
must be internationalized landing stations. These 
could be directed through a mandate and interna- 
tionalized, much as cable or coaling stations may 
now be internationalized. 

When an aeroplane is flying over the sea the 
rule will be different, for there is no sovereignty 
over the seas and the freedom of the seas means 
a similar freedom in the air over the seas. Here the 
planes of the future can fly unmolested by national 
boundaries or conflicting national rights. Mechani- 
cal and inventive genius will determine whether 
sea routes will become common and important. If 
we can believe half we read, the sea routes will 
be almost universally used; flying across the At- 
lantic will be a matter of hours and “the freedom 
of the air” will be a leading phase in international 
aviation law, bringing new amity to our interna- 
tional relations and spelling peace in new ways to 
the warring sons of men. 

We mav look, therefore, for an early devel- 
opment of international law and for its considera- 
tion by our statesmen and international leaders. 
Mr. Wells has here suggested an important and 
significant theme that will some day fill the minds 
of men and about which whole libraries will be 





written. Five hundred years hence some new Jus- 
tinian will codify the International Aviation Law. 
Let us hope that no future Prussianized power will 
make of this air code a mere scrap of paper, but 
when law has reached so elevated a plane that the 
international code of ethics will be equally as ex: 
alted and men shall learn war no more. 
Wayne C. WILLIAMS. 





Fairchild vs. Hughes 

New York, Jan. 5—To the Editor :—Prof. 
Ernst Freund’s article on the proposed Woman's 
Rights Amendment interfering with the municipal 
laws of the states (the natural and inevitable re- 
sult of first taking from the people of the states 
the right to determine their own syffrage) is inter- 
esting, but it seems to overlook the fact that the 
Supreme Court has held that Congress could not 
make a “municipal code for the States” and emas 
culated the language of the 14th Amendment ex- 
pressly directed to that end. (See Civil Rights Cases 
109 U. S. 3.) 

Secondly, is not this whole business a little 
premature? Would it not be the part of wisdom 
to await the answer of the Supreme Court to Mr. 
Everett P. Wheeler’s claim that the Suffrage 
Amendment is illegal because “Article V was pro- 
vided for changing, limiting, shifting or delegating 
powers of government?” . . . It was not established 
to amend, abolish, destroy or limit in any way the 
sovereignty of the people, i.e., to determine who 
shall constitute “the people”; “that changing the 
Sovereign Power is not an end or purpose of the 
Federal Government”; and that 


The power of the Amending Agents is necessarily 
limited to the Federal grant which did not include the 
right to grant or withhold suffrage, the determination of 
who shall exercise the sovereignty of the people. 


That proposition is difficult to answer as also 
is Mr. Wheeler’s further claim that: 


Appealing to stranger legislatures (perhaps 3,000 miles 
away) whose opinions we can neither influence or affect, 
because they are not responsible to us, to relieve us from 
obnoxious suffrage rules affecting our right to vote is 
most emphatically not a political remedy. It, by no stretch 
of the imagination, can be called self-government. It is 
the slave’s petition to irresponsible power. Likewise the 
imposition upon us of such unchanging suffrage rules is 
not an orderly, responsible democratic process of gov- 
ernment. 


It seems that answers to these searching proposi- 
tions should be had from the Supreme Court, if 
reasoned answers are possible, before we plunge 
into more “irresponsible government by Constitu 
tional Amendment.” 

This is the issue which Mr. Wheeler’s brief 
in the case of Fairchild vs. Hughes, to be argued 
on January 9, presents to the Supreme Court for 
determination. 

We had better wait to see whether or not the 
Supreme Court will hold this is still an “inde- 
structible Union of Indestructible States” which 
cannot be destroyed by outside dictation of their 
suffrage, and whose “suffrage in the Senate,” neces 
sarily voiced through electors of their own selection, 
is made perpetually safe from Federal Amendment 
by Article V itself, before venturing further usur- 
pation along this line. 


Geo. STEWART Brown 
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American Branch of Inter- 
national Law Association 


ANY of the members of the American Bar As- 
M sociation will recollect with pleasure its Annual 

Meeting in the year 1907, held at Portland, 
Maine. At that meeting, the International Law Asso- 
ciation was, by special invitation, holding its Annual 
International Conference in this country. Older mem- 
bers will perhaps recall a similar conference held at 
Buffalo in 1899. The acquaintances established be- 
tween members of the bar of this country and their 
colleagues of Great Britain and the Continent of 
Europe which these meetings afforded were much 
appreciated at the time. 

During the past decade branch associations or 
national sections of the International Law Association 
have been organized in a number of countries to in- 
crease the cooperation between the parent Association 
and the members of the national or local bar associa- 
tions. With a similar end in view, the American 
Branch of the International Law Association has been 
recently organized to increase participation within the 
United States and Canada in the important activities 
which have made the parent Association so well known, 
not merely in the field of public international law and 
diplomacy but also through its work in preparing draft 
laws and uniform contract provisions for international 
trade and commercial relations and in the unification 
of the law of negotiable instruments. 

The International Law Association was founded 
in 1873 at the suggestion of Elihu Burritt, initiated by 
Dr. Miles and supported by many distinguished mem- 
bers of the American Bar, chief among whom was 
David Dudley Field, draftsman of the Civil Code of 
New York and of a Code of International Law. 
Among other distinguished American lawyers and pub- 
licists who took an important part in the early activities 
of the International Law Association were Senator 
Charles Sumner, President Woolsey of Yale, President 
Barnard of Columbia, Judge Emory Washburn of Bos- 
ton, Judge Charles A. Peabody of New York, Hon 
Reverdy Johnson, F. R. Coudert, Sr., Judge Dillon and 
Professor Cooley. 

Among the representatives from other nations 
who took active part at the early conferences were Sir 
Travers Twiss, Passy, Pierantoni, Rolin-Jaquemyns, 
Bluntschli, Mancini, Sir Robert Phillimore, Win- 
scheidt, Asser and other distinguished publicists. 

The headquarters of the parent Association are in 
London at No. 2 Kings Bench Walk, Temple. The 
president for 1920 was the Right Hon. Earl of Read 
ing; for 1921, Dr. D. Josephus Jitta, member of the 
Netherlands Council of State. The chairman of the 
Executive Council is the Right Hon. Lord Phillimore, 
who for years served as president. Other presidents 
have also been well known on this side of the Atlantic, 
such as the late Lord Alverstone, the late Lord Justice 
Kennedy and Maitre Edouard Clunet. 

The Association has held thirty conferences in 
the various cities of the world, two of them in the 
United States, at Buffalo in 1899 and at Portland in 
1907. The conferences have dealt with a wide range 
of international topics not only in the fieid of public 
law, but also in the field of maritime and commercial 
law. The draft statutes and resolutions adopted at the 
conferences have often received official recognition and 
have achieved notable success in promoting the prog- 
ress of international trade relations. The so-called 











York-Antwerp Uniform Rules of General Average 
are today incorporated in bills of lading and charter- 
parties throughout the world. The Rules for Bills of 
Exchange adopted in 1908 at Budapest have served as 


a basis for work in the field of world-wide unification 
The new Hague Rules of Affreightment were adopted 
at the recent Hague Conference in September, 1921, 
and are about to be presented to various legislatures 
and unofficial bodies for adoption. The Association 
has also dealt with recognition of foreign companies, 


comparative law and procedure, the law of aviation, 
international rules for the sale of goods and many 
special problems of the conflict of laws. It has paid 
especial attention to the legal problems of arbitration 
and judicial settlement and has been active in the 
codification of certain fields of International Law. 

The next conference of the Association is to be 
held at Buenos Aires in the first week of September, 
1922. The Argentine Government has voted a sub 
stantial subsidy toward the expenses of the meeting 
It is hoped there will be a large attendance f 
United States and Canada, emphasizing Pan-American 
friendship and comity. 

Members of the American Branch become ips 
facto members of the International Law Association 


tit 1 to 


without further payment of dues and are entitled t 
receive all the publications of the parent association 
The Association publishes a complete report of the 
proceedings of its conferences. 

The First Meeting of the American Bran 
been called for January 27, 1922, in New York City 
at the house of the Association of the Bar, to be fol- 
lowed by a Banquet at the Hotel Plaza. 

The temporary officers of the American Branch 
are as follows: President, Hollis R. Bailey of Bos- 
ton: Vice-President, Charles B. Elliott of Minneapolis ; 
lreasurer, Edwin R. Keedy of the University of Penn 
sylvania; Chairman of the Executive Committee, 
Charles Noble Gregory of Washington; Honorary 
Secretary, Arthur K. Kuhn, 120 Broadway, New York 


rom tne 





Book Review 


The Constitutional Law of the Philippine /slands. 
By George A. Malcolm. Volume I, Philippine Le 
gal Series. New York: The Lawyers Co-operative 
Publishing Company. 

This is an important work by an Associate Jus- 
tice of the Supreme Court of the Philippine Islands 
who by his earlier work, published in 1916 unde 
the title “The Government of the Philippine Is 
lands,” as well as by his briefer textbook “Philip 
pine Civics,” has shown his thorough understand 
ing of legal conditions in this Pacific dependency 
of the United States. The treatise is intended p 
marily for use in the Islands and is dedicated “To 
Members of the future Philippine Constitutional 
Convention with the sincere hope that these modest 
studies in Constitutional Law will serve 
their patriotic labors and to inspire them to produce 
a Constitution which shall establish and insure a 
popular Democratic Government.” The volume 
will, however, find a cordial reception by const 
tutional lawyers as well as by students of govern 
ment in the continental United States; for not only 
does it furnish a comprehensive discussion with 
abundant citations of authorities to the various ques 
tions of constitutional law that have arisen with 
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regard to the status of the Islands, their inhabitants, 
and their political institutions, but it also presents 
a study of governmental forms from which the 
academic student of political science can obtain in- 
teresting and valuable information. 

The introductory chapters deal briefly with 
definitions and general principles of constitutional 
law and with short descriptive accounts of certain 
constitutional systems of government—of England) 
Australia, Spain, Mexico, Cuba, and Japan—which 
the author thinks have peculiar interest to Filipino 
jurists and statesmen. There is also an account of 
the Malolos constitution drawn up by the revolu- 
tionary congress and promulgated in January, 1899. 
The text of this interesting document, the only con- 
stitution thus far drawn up by the Filipinos them- 
selves, is given as an appendix. This introductory 
matter having been given, there follows a short 
constitutional history of the Philippine Islands, dis- 
appointingly short, in which Spanish, American, 
and Filipino influences are respectively discussed. 
it is not unlikely, however, that the brevity of this 
account will be corrected in the volume “The Gov- 
ernment of the Philippine Islands,” which Justice 
Malcolm, in collaboration with Professor Maximo 
M. Kalaw of the Escuela de Derecho at Manila, 
promises shortly to publish. 

Proceeding to the major part of the task which 
he has set himself, Justice Malcolm considers the 
legal relations between the United States and the 
Philippines, the constitutional and international 
status of the Islands, the nature, powers, and struc- 
ture of their government, and the constitutional 
limitations upon the legal competence of that gov- 
ernment. As regards the status of the Filipinos 
the conclusion is reached that they “are not aliens, 
or subjects, or citizens of the United States. They 
are citizens of the Philippine Islands. They are 
also American ‘nationals’ owing allegiance to the 
United States and entitled to its protection.” As 
for the Islands themselves, “the Philippines occupy 
a relation to the United States different from that 
of other non-contiguous territory; not a foreign 
country; not sovereign or quasi-sovereign ; not a 
State or an organized incorporated territory; not a 
part of the United States in a domestic sense; not 
under the Constitution, except as it operates on the 
President and Congress; and not a colony.” They 
constitute a “dependency” of the United States,— 
a dependency being defined as “a territory distinct 
from the country in which the supreme power re- 
sides, but belonging rightfully to it, and subject 
to the laws and regulations which the sovereign 
may think proper to prescribe,” and distinguished 
from a colony by reason of the fact that it is mainly 
inhabited by people foreign in blood and habits to 
the population of the sovereign state, and who, it 
is expected, will not be replaced by immigrants 
from the dominant state. Justice Malcolm ex- 
presses, in the reviewer’s opinion, an unnecessary 
uncertainty whether the Thirteenth and Eighteenth 
Amendments apply, ex proprio vigore, to the Is- 
lands, although he is of the personal opinion that 
they should be held so to apply. As regards the 
Eighteenth Amendment it will possibly be of in- 
terest to some prospective visitors to the Islands 
to know that as yet Congress has not attempted to 
enforce its prohibitions in the Philippines by ap- 
propriate legislation. In this connection it may 


be noted that orders of the President and acts and 





resolutions of Congress have no operation in the 
Islands unless formally, specifically, and expressly 
so provided. 

Appended to each chapter are lists of “repre- 
sentative authorities” dealing with the subjects dis- 
cussed; and as appendices are given the texts of 
President McKinley’s Instructions to the Second 
Philippine Commission (a notable state paper), the 
Philippine Act of 1902 as amended by later acts, 
the Philippine Autonomy Act of August 29, 1916 
(the so-called Jones Law), and a list of all organic 
laws of the Islands (U. §S. Constitution, treaties 
relating to the Islands, orders and proclamations 
of the President, acts and resolutions of Congress, 
acts of the Philippine Commissions, and the Philip- 
pine legislators). (From The Weekly Review, Vol. 
4, No. 107, pp. 516-517.) (Issue of May 28, 1921.) 

W. W. WILLouGHBY. 





Death of Alexander H. Robbins 


Alexander H. Robbins, Editor of the Central 
Law Journal and one of the most active members 
of the American Bar Association and of the Confer- 
ence of Commissioners on Uniform State Laws, 
died at his home in St. Louis on January 4 at the 
age of 46. 

Mr. Robbins’ work as editor made him widely 
known to the profession and insured him a rare 
measure of appreciation. In his Journal he was 
an untiring advocate of the reform of judicial pro- 
cedure, in which work he was a friend and ally 
of Mr. Thomas W. Shelton, of Norfolk, Va., chair- 
man of the American Bar Association Committee 
on Uniform Judicial Procedure. He was deeply de- 
voted to the American Bar Association and the 
ideals for which it stands and used the opportuni- 
ties of his position to forward them on every pos- 
sible occasion. 

Appointed in 1917 by Governor Gardner as one 
of the members of the Conference of Commission- 
ers on Uniform State Laws, he threw himself ac- 
tively into its work. In 1920 he was chairman of 
the Committee on Publicity and in 1921 chairman 
of the Committee on Arbitration of this Conference. 
In this connection should be noted his activities 
in the same direction as chairman of the Committee 
on Uniform State Laws of the Missouri Bar Asso- 
ciation. He appeared before the legislature at re- 
cent sessions to urge the passage of the Uniform 
Sales Act. 

To his other activities Mr. Robbins added that 
of author. He wrote a work on “American Ad- 
vocacy” published in 1904, and one on “Conflict of 
Laws” published in 1914. For many years he was 
lecturer on the Law of Real Property and Conflict 
of Laws at St. Louis University Institute of Law. 
At the time of his death he was secretary of the 
Board of Election Commissioners of the City of 
St. Louis, a position to which he was appointed 
in 1921 by Governor Hyde. 

Mr. Robbins was a native of St. Louis, born 
on June 21, 1875. He received his early education 
in the public schools and the Central High School 
of that city. He completed his law course at Wash- 
ington University in 1898 and soon thereafter was 
admitted to practice in the state and federal courts. 
He is survived by his widow and a daughter, sev- 
enteen years of age. He was widely known as a 
church worker and active supporter of the Anti- 
Saloon League. 
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Brief contributions of legal anecdotes, legal curiosities of all kinds, and other matters 
likely to afford variety and interest to a department of Miscellany are invited from the 


readers of the Journal. 


Chief Justice Fuller as a Poet 

The following extract from the speech 
of Edward P. Mitchell, editor of the 
New York Herald and Sun, at the Bow- 
doin Alumni banquet in 1921 casts an 
interesting light on the early attainments 
of the late Chief Justice Melville W. 
Fuller: 

“Going back ten years further toward 
the classic beginnings, there was that 
still earlier Bowdoin poet, a sophomore 
in 1851—the only poet, be it proudly 
said, at this or any other seat of learn- 
ing or headquarters of culture that ever 
succeeded in making ‘divinely’ rhyme 
with ‘Phryne’—who boldly flung in the 
face of the triumphant and excellent 
Jeal Dow this challenge from this 
campus: 


“ ‘Sweet to the taste, in the desert waste, 
Is the draught from the pure cool 
fountain, 
But sweeter than this, with its transient 
bliss, 
To me in the desert roaming, 
And brighter still than the sparkling 
rill 


Is the wine in our goblets foaming— 


[Observe the insidious false lead toward 
aqua pura and then the unterrified as- 
sertion of the superior quality of the 
more or less alcoholic beverage. ] 


“Then drink 


light, 
To the untried world before us, 
And gayly laugh as the wine we quaff, 
And join in the merry chorus.’” 


“This 


tonight, with hearts so 


Bowdoin songster of seventy 
years agone rhymed ‘Phryne’’ with 
‘divinely’ so well and so merrily laughed 
and gayly quaffed, at least in the literary 
sense, that the untried world before him 
picked him out later to be Chief Justice 
of the Supreme Court of the United 
States; and Judge Clarence Hale and the 
ther eminent legal talent here so numer- 


ously assembled will confirm me in the 
statement that no trace of carbonic acid 
gas ever set a-foaming any of Melville 


‘uller’s masterly opinions from that ex 
alted bench.” 


Punishment to Fit the Crime. 


In the case of Mylward v. Weldon, 1 
Spence’s Equity, 376, which cause was 
pending in 1596, Lord Chancellor Ells- 


mere entered a drastic order which the 
present movement for simplification of 
procedure makes pertinent. It follows: 

“For as much as it now appeared to 
this court by request made by the lord 
keeper, being then master of the rolls, 
upon consideration had of the plaintiff's 
replication according to an order of the 


7th of May of Anno 37 Reginae, 
that the said re plication doth amount to 
six score sheets of paper, and yet all the 


’ 
matter thereof which is pertinent might 
have been well contrived in xteen 
sheets of paper and for that it 
now appeared to his Lordship by the 
confession of Richard Mylward, alias 
Alexander, the plaintiff's son, that the 
said Richard himself did both draw, de 
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vise and engross the same replication 
and because his Lord ship is of opinon 
that such an abuse is not in any sort 


to be tolerated—proceeding of a malic- 
ious purpose to increase the defendant’s 
charge and being fraught with so much 
important matter not fit for the court, 
it is thereby ordered that the Warden 
of the Fleet shall take the said Mylward 
into his custody, and shall bring him into 
Westminster Hall on Saturday at ten of 
the clock in the forenoon, and then and 
there shall cut a hole in the midst of the 
said engrossed replication which is deliv- 
ered unto him for that purpose, and put 
the same Richard’s head through the same 
hole, and so let the same replication 
hang about his shoulders with the writ- 
ten side upward, and then the same so 
hanging shall lead the said Richard bare- 
headed and barefaced around Westmin- 
ster Hall whilst the courts are sitting, 
and shall show him at the bar of every 
of the three courts within the hall, and 
then shall take him back again to the 
Fleet and keep him prisoner until he 
shall have paid ten pounds to her Maj- 
esty for a fine and twenty nobles to the 
defendant for his costs in respect to the 
aforesaid abuse, which fine and costs are 
now adjudged and imposed upon him by 
this court for the abuse aforesaid.” 


Twisted Views of Liberty 
closely Liberty is bound to 
when our appetites knit them 

How twin-like smile they at 
us from the mirror of Desire! They 
sometimes seem so much alike that it 
requires sober thought to tell one from 
the other. These warped and twisted 
views of Liberty will fool none but these 
gentlemen. We do not see, in them, the 
patriot salvaging the torch of Liberty. 
They do not well assume the character 
of Vestal Virgins to that sacred light. 
We know that the one thing, —_ all 
others, which the bootlegger and “boot- 
leggee” dislike is light. No flame is half 
so modest and retiring as that under 
the illicit still..—From address on “Re- 
spect for Law” before Nebraska Bar 
Association by Judge Kimbrough Stone, 
of the United States Circuit Court of 
Appeals. 


ae low 
License 
together ! 


Golf and Scotch Volubility 


Two Scotchmen who kept a record of 
all their meetings, had played the whole 
season through, and they were even at 
the game of golf; and on the last day 
of the season they were playing a match 
to determine the result of their whole 
year of controversy. And they played 
the first hole and the second and the 
third, and so on, up until the eighteenth, 
and were even at every hole. They 
came to the eighteenth hole, and were 
ready to putt for the hole, and were 
still even. Well, you know a Scotch- 
man is a silent man, given much to taci- 
turnity; and all through this long and 
gruelling contest neither man had opened 
his mouth to say a word. Sandy looked 
at the ball and he looked at the hole and 
he studied the putt and he putted—and 
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missed. And then for the first time he 
opened his mouth and he said “Damn.” 
Then his opponent, seeing an easy win 


" 


and great glory, addressed his ball and 


putted—and also missed. And he turned 
with rage upon his opponent and said 
“Sandy, you ruined my game with your 


ceaseless chatter.” 


Robes for the Bench 
“Within a few days the Superior 
Court judges have denned robes,” said 
Judge Geo. W. W heeler, of Bridge- 


port, Conn., at the annu al meeti ng of 
the State Bar Association at New 
Haven last year. “That action on 


their part was taken with the approval 
of the justices of the Supreme Court 
That action was not born of vanity or 
upon the mere love of the display of 
power. It was something more than 
that. The Connecticut Judge as I have 
known him in a little space of service 
forgets the personal equation and lives 
wholly and only for the great cause 
which he serves. He feels, as Marshall 
expressed it, ‘the judicial department 
comes home in its effects to every 
man’s fireside. It passes upon his prop- 
erty, his rights, his reputation, his life, 
his all.’ The robe is not essential to the 
judge any more than it has been said 
the flag is essential to the nation, but 
the one helps raise respect for the 
office of judge and for the law, and the 
other helps rouse the sentiment of 
patriotic fervor in the subjects of the 
nation who look upon the flag. It is not 
the man upon that bench, it is the offi- 
cer of the law. It is not even the gifted 
lawyer upon the bench, it is the 
officer of justice upon that bench, the 
man who is called upon to determine 
between conflicting interests where 
right and justice are. And the average 
citizen who comes info that court and 
looks upon this man upon the bench 
too often needs something to stimulate 
his imagination and his understanding 
so that he shall understand that it is 








not the man but it is the officer of 
the great institution of the law who 
sits there. In this day, when so many 
who come before us are of the for 


eign born, or unused to our ways, are 
perhaps ignorant and perhaps un 
thinking of these Pay it i neces 
sary that there should be something to 
stimulate and make him understand 
the meaning, the meaning, of 
what the court and that court room is 
And then there is something beside 


real 


that. I want to know whether any man 
who has worn that robe a little time 
as these judges have, can don that 


garment of justice and not feel a little 


keener than he ever felt before some- 
thing of that great service to which 
his life is committed He will feel 


then as Judge Baldwin, I think, once 
said, ‘there is nothin or better 
open to human effort than the admin- 
istration of justice and right between 
man and man and between man and 
the — 
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state 















